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Automated Patient Surveys:
An Underused Resource for
Fighting Hospital Readmissions
Allison Hart
Vice President of Marketing, TeleVox Solutions, West Corporation, Mobile, AL
Since the Hospital Readmission Reduction Program (HRRP) was first announced
approximately eight years ago, hospitals
across the U.S. have adopted processes that
have led to decreases in readmission rates.
Following early success, hospitals have seen
readmission declines level off in recent years,
and many are now searching for ways to continue to drive down readmissions. One underutilized solution that offers opportunities
to impact readmissions is using technology
to survey patients at various points after leaving the hospital. By sending patients prompts
to complete automated surveys shortly after
discharge, and also later on, hospital teams
can gain valuable insights that can be used to
identify issues that could potentially cause
patients to readmit. Healthcare teams can
then act on the information they collect from
surveys by proactively intervening to help
keep patients out of the hospital.
As the healthcare industry has learned,
many hospital readmissions are preventable.
In 2009, before the HRRP was introduced,
the average percentage of Medicare patients
readmitted to the hospital within 30 days of
being discharged was over 19 percent. By
2015, just a few years after the launch of the
HRRP, the percentage of readmissions for
Medicare patients had dropped below 18
percent. The timing of this drop coincided
with a push by hospitals to make improve-

ments in order to avoid readmission penalties that took effect in 2013. The lesson
learned from this? Hospital teams can help
prevent readmissions, but they have to work
proactively (see Figure 1, page 4).
There are a number of factors that impact readmissions. Hospitals have worked
diligently to address many of those factors by
adjusting how they care for patients prior to
and after discharge. From ensuring that patients receive high-quality care during their
time in the hospital, to improving discharge
procedures so patients are better prepared
when they leave, to assigning care coordinators to help patients manage their health
once they have left the hospital, a multipronged approach has been necessary for
Continued on page 4
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Consumers Slowly Take Control of the
Wheel in Healthcare
Today in healthcare, patients are
transitioning to become more informed,
empowered and financially invested in
their health and well-being. Technology
has created a savvier patient by supplying
them with more information about their
care. Additionally, providers and policymakers are faced with rising costs, lower
reimbursement and increasing demand
as the U.S. healthcare system transitions
from a volume-based to a value-based
system.
Working in the healthcare environment at MiraMed, it has been interesting
to witness the major shifts that have occurred over the past 30 years. I have seen
dramatic changes to patient engagement
and the efforts to satisfy patients by providers. Key stakeholders are making sure
that innovative products and services deliver maximum value to patients and the
healthcare systems. These efforts are now
aligning value, access to treatment and
potential cost savings to the healthcare
system, allowing financial and medical
advancement to be realized.
Our clients are reimagining patient engagement strategies to address
changing expectations and behaviors of
the consumers they serve. The healthcare landscape has evolved and so have
its patients. I have seen how regulatory
changes and customers’ expectations in
mainstream industries impact the desires
and preferences of today’s healthcare consumers. Healthcare consumers are now in
the driver’s seat unlike any other time in
our healthcare system’s history.
Today, not only is the trend toward
value being driven by regulatory policy
and payment reform, but also by patients
and caregivers demanding greater customer service, convenience and reduced
costs. Our goal at MiraMed is to stay
on top of the most important issues in

healthcare. To that end, we are proud to
offer you a diverse set of articles in this
quarter’s edition of Focus.
The juncture between rising healthcare
consumerism and a growing customer-centric and retail-orientation in the healthcare
and life sciences industry presents challenges and opportunities to effectively
harness and mobilize engagement for
providers, health plans, life sciences companies, employers and government.
With Focus, we bring together some
of healthcare’s most intriguing thought
leaders who share their perspectives about
our industry. We have three new authors
who offer their musings for our spring
edition. The first, Kathryn Hickner is
an attorney from Kohrman Jackson &
Krantz LLP, in Cleveland, OH. Her article HIPAA Business Associate Agreements:
Why These Contracts Matter delves into
the ins and outs of HIPAA agreements.
Frank Carsonie, the Chair, Health Care
& Life Sciences Practice Group and
Nathan Sargent, an Associate in the
Health Care & Life Sciences Practice
Group, both at Benesch, Friedlander,
Coplan & Aronoff LLP, Cleveland, OH
wrote an interesting article; Conflicts
and Kickbacks: Risks for Hospital-Based
Physician Groups discussing the financial
risks for providers. Howard Green, MD
from Dermatology Associates PA, Palm
Beach, FL submitted an intriguing article
titled Will Population Value DATA Destroy
the Healthcare Industries? where he explores how population health is affecting
the industry today.
I’m appreciative of our group of returning authors who have contributed
articles that highlight important areas of
our industry. We are proud to have a platform where our authors can share subjects
that are interesting and relevant. They
are:

•• Automated Patient Surveys: An
Underused Resource for Fighting
Hospital Readmissions, by Allison
Hart, Vice President of Marketing, TeleVox Solutions, West
Corporation;
•• Is Tax-Exemption Necessary? Enlightened Health Systems Should
Consider the Unthinkable, by Dave
Johnson, CEO and Founder of
4sight Health.
I hope you enjoy reading this edition
of Focus and I encourage you to sign up
for our weekly eAlerts and MiraMed’s
Learning Institute webinars. As always,
please let me know if you have any
questions or comments. I wish you the
best of luck as we head towards the second
quarter of 2018.
Best wishes to all,

Tony Mira
CEO and Founder

WINTER 2018 | 3

SPRING 2018 | 3

HIPAA Business Associate Agreements:
Why These Contracts Matter
Kathryn Hickner, Esq.
Kohrman Jackson & Krantz LLP, Cleveland, OH
No one loves drafting, reading or
negotiating HIPAA Business Associate
Agreements (BAAs). Yet many of us
need to do so, and some of us do so daily.
They are often boring, dense and
technical, but BAAs are important from
both a legal and a business perspective,
and they deserve our attention. Failure to
enter a BAA when one is required can
constitute a HIPAA violation that results
in substantial liability, as demonstrated by
certain recent Department of Health &
Human Services (HHS) settlements.1 A
business associate who makes a disclosure
that is not authorized by the applicable
BAA or required by law can be subject to
civil and, in some cases, criminal penalties. Further, parties are often presented
with BAAs that contain onerous onesided indemnification and other
provisions that can be devastating to an
organization in the event of a HIPAA
breach.
The significance of a BAA is often
not fully understood by the parties until
something goes wrong (e.g., a HIPAA
security incident or breach, an Office of
Civil Rights (OCR) audit or a fracture
in the relationship between the parties)
and, at that point, there is limited opportunity to mitigate legal and business
risk. Ideally, attention should be given
at the commencement of the business associate relationship, when the parties are
able, to thoughtfully address regulatory
requirements, planning and preparing for

potential adverse events and appropriately allocating risk among the parties. As
with most healthcare regulatory compliance initiatives, a proactive approach with
respect to BAAs is preferable.
This article provides a broad overview of certain BAA requirements and
some practical negotiating tips for the
parties involved.

What Are HIPAA BAAs And When
Are They Required?
Simply stated, HIPAA BAAs are
legal contracts that are required by applicable federal law, specifically HIPAA,2
under certain circumstances to further
ensure that the parties will protect the
privacy and security of protected health
information (PHI) as defined by
HIPAA.3 More specifically, HIPAA
generally requires that covered entities
enter BAAs when they engage a business
associate to assist with healthcare activi-

See in particular the recent settlements involving The Center for Children’s Digestive Health, Care New England Health
System and Raleigh Orthopaedic Clinic, P.A. of North Carolina. https://www.hhs.gov/hipaa/newsroom/index.
html?language=es.
2
For purposes of this article, “HIPAA” refers to the Health Insurance Portability and Accountability Act of 1996, and any
amendments or implementing regulations (inclusive of the Privacy, Security, Breach Notification, and Enforcement Rules at
45 C.F.R. Part 160 and 164).
3
See 45 CFR 160.103 and 45 CFR 164.502.
4
45 CFR 164.504.
5
https://www.hhs.gov/hipaa/for-professionals/covered-entities/sample-business-associate-agreement-provisions/index.html.
1

ties and functions.4 HIPAA business
associates must also enter BAAs with
their subcontractors who constitute business associates. BAAs must be entered on
or before the time when the business
associate commences services for or on
behalf of the HIPAA covered entity or
business associate.
Before entering a BAA, it is important to confirm that a HIPAA business
associate relationship actually exists and
that the BAA is truly required. Otherwise, the parties are assuming unnecessary
and undesirable liability. Healthcare
attorneys are sometimes able to assist in
structuring relationships to avoid implicating the BAA requirements.
HIPAA regulations require each
BAA to contain certain elements. The
parties often also include additional
optional provisions to govern their relationship and allocate risk. These required
provisions and many of the other common
provisions are further described below.
The federal government has promulgated
language that provides a good example of
typical BAA provisions.5

Who Are the Parties to a BAA?
As described above, BAAs are entered
between HIPAA covered entities and
HIPAA business associates. They are also
entered between HIPAA business associates and their subcontractors (who are also
HIPAA business associates under the
HIPAA regulations). Although threeparty agreements are not required by the
regulations, sometimes covered entities
will require the subcontractors of their
business associates to enter three-party
agreements to create privity of contract
Continued on page 7
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Fighting Hospital Readmissions
Continued from page 1

FIGURE 1

Medicare 30-Day, All-Condition Hospital Readmission Rate

(Image source: https://jamanetwork.com/journals/jama/fullarticle/2533698)

driving improvements. But there is more
that can be done—and needs to be
done—to force further readmission
declines.
Patient surveys, or ‘check-ins,’ are a
simple and effective addition to hospital
readmission reduction plans. They offer a
way for medical teams to identify areas of
need and provide ongoing support to patients so they do not readmit. Automated
surveys allow providers to monitor patients in their home environment, escalate cases when patients are at risk and
intervene before patients reach the point
of needing acute care. A smart survey
strategy involves sending patients a survey within 24-48 hours of their release
from the hospital, and then following up
with other health monitoring surveys
later on as needed.

Post-Discharge Surveys
Whenever a patient transitions from
one care setting to another there are risks
involved—even when that transition involves leaving the hospital and returning
home. The 30-day window after a patient

has been discharged from the hospital is
known for being a period of vulnerability.
If patients are not equipped to manage
their health on their own at home (if they
do not understand discharge instructions,
have questions or concerns about medications, are experiencing pain or other
symptoms that they don’t know how to
handle) they can quickly get on a path
that leads to complications and readmission. Surveying patients within one to
two days of their release from the hospital
provides a way for healthcare teams to assess patients and determine how well they
are coping with their transition out of the
hospital. Also, this contact with patients
allows teams to recognize and address issues as early as possible.
Automated surveys can be sent to
patients using the patient engagement
technology hospitals and health systems
already have in place and use to send appointment reminders and other communications. With minimal effort from hospital staff, every patient that is released
can be sent a message that prompts them
to complete a post-discharge survey over

the phone or online. Staff can simply
generate a daily list of discharged patients
and schedule and send each of them an
automated survey invitation.
Post-discharge survey check-ins do
not need to be long or elaborate. A survey
that asks patients whether they are experiencing pain—and whether or not they
have been taking prescribed medications—will provide good insight about
the likelihood of them returning to the
hospital. Therefore, when designing postdischarge surveys, hospitals may want to
primarily focus on capturing information
related to these areas:
1.

Medications

2.

Pain (or other symptoms)

3.

Follow-up care

Medication noncompliance is a primary factor that contributes to readmissions. When patients do not pick up and
take medications, or they take medications incorrectly, their health may be compromised. Hospitals can use automated
post-discharge surveys to see whether patients are following medication orders. An
automated survey message might instruct
patients to use their phone to respond to
the following questions:
•• Have you filled and picked up your
prescribed medication? Press one
for “yes” or two for “no.”
•• Have you missed taking any doses
of your medication? Press one for
“yes” or two for “no.”
•• Do you have questions about medication side effects or how to take
your medication correctly? Press
one for “yes” or two for “no.”
Depending on the capabilities of a
hospital’s survey technology, teams may
be able to set up alerts and receive notifi-
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cations when survey responses indicate
patients are struggling with medication
compliance. This means, for example,
that if a patient responds “no” to the first
question listed above, staff would be notified, and a care coordinator or other hospital representative could then contact
the patient and find out why the prescription was not picked up. In some cases, the
issue may be that the patient did not have
transportation to the pharmacy, was worried about the cost of medication or even
forgot. Whatever the situation is, the
hospital staff can help find a solution so
the patient can get their medication and
begin taking it. A care coordinator may
call the pharmacy and arrange for the
medication to be delivered, or look into
the possibility of reducing costs with a
generic drug for the patient. Of course,
staff can only intervene and help patients
overcome medication barriers when they
are aware of problems.
At hospitals across the U.S., pain is
one of the top reasons why patients visit
the ER. And, similar to medication noncompliance, pain is a common readmission factor. Patients may not speak up immediately if they are experiencing pain. A
patient who has just left the hospital may
think that some amount of pain is normal. But unmanaged pain can lead to big

problems. Significant pain in the hours
following discharge is something healthcare teams should know about and monitor. Therefore, it is helpful for hospital
teams to use surveys to assess pain. They
can do so by using post-discharge surveys
to ask patients questions similar to these
examples:
•• Are you experiencing pain? Press
one for “yes” and two for “no.”
•• If zero means you are having no
pain and 10 is the worst possible
pain, how would you rate your
pain? Use the number keys to enter your pain level.
•• Press one if your pain is getting
worse. Press two if your pain level
is staying the same. Press three if
your pain is improving.
Patients with high pain symptoms
can be flagged for monitoring or contacted proactively. By getting ahead of pain
problems, healthcare teams can take steps
to help patients reduce symptoms, identify any serious issues and potentially prevent readmissions.
Hospitals can also take advantage of
opportunities to use post-discharge surveys to ask patients about their plans for
follow-up care. This might mean patients
would answer questions like:
•• Do you understand the instructions given to you about obtaining
follow-up care services? Press one
for “yes” and two for “no.”
•• Do you have a follow-up care appointment scheduled with your
primary care physician or specialist? Press one for “yes” and two for
“no.”
There are many reasons why patients
neglect orders to follow up with their primary care doctor or a specialist. They may
not feel it is a priority, they may have concerns about the cost of treatment (especially if they have recently acquired a large

amount of healthcare expenses from
being hospitalized), they may not know
who to contact to schedule an appointment. The list goes on and on. Because
follow-up care is so valuable and plays a
key role in preventing readmissions, hospital teams are encouraged to verify that
patients have plans in place for follow-up
appointments. For patients that do not
have appointments scheduled or plans to
receive follow-up care, healthcare teams
can take action and assist with appointment scheduling or other efforts that will
help patients get the appropriate care.
Timing is important—asking probing
questions about follow-up care should
happen within a day or two of a patient’s
release from the hospital.
Ultimately, the goal behind postdischarge surveys is to connect with patients and learn about their transition experience and their state of health. Without this contact, hospital teams have little
information about how patients are faring. As a result, minor problems can easily grow into larger issues that require
more complex, expensive, invasive solutions—including readmittance to the
hospital.

Monitoring Surveys
Not only is it critical for hospitals to
follow up with patients in the first 48
hours after discharge from the hospital,
but healthcare teams should continue to
check in regularly with patients during
the 30-day window following discharge
when the risk for readmission is highest.
A survey by West found that half (50 percent) of acute care professionals believe
that a lack of follow-up by hospitals during this time is a leading factor that contributes to readmissions. Another 32 percent said that insufficient communication
after discharge is at least partly to blame
for readmissions. Despite these opinions,
only 39 percent of hospitals say they follow up with every discharged patient.
Continued on page 6
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Reaching out to patients and prompting
them to complete monitoring surveys
during the 30 days after discharge enables
healthcare teams to identify issues and, if
it becomes necessary, intervene. Unfortunately, not all healthcare teams realize the
benefits of using monitoring surveys, nor
do they know that their existing patient
engagement technology can be used to
execute these types of surveys.
When surveys are used for ongoing
monitoring, they can be tailored to individuals based on their specific health
needs and conditions. For example, following discharge from the hospital, a patient with congestive heart failure (CHF)
might receive an automated survey phone
call once or twice per week with questions
related to their chronic condition. These
surveys should consist of ten questions or
less that focus on known risks that are
common among individuals with CHF.
Because weight gain can indicate problems in CHF patients, one survey question might instruct patients to: Press one
if they are at their usual weight, press two
if their weight has increased up to two
pounds from their usual weight, or press
three if their weight has increased three
or more pounds from their usual weight
in the past week. Patients could also be
asked to respond in a similar way to questions about their sleep, whether they are
experiencing swelling, or having difficulty
breathing. The idea is to use known signs
that indicate potential problems in CHF
patients to identify issues before they turn
into major problems for patients. With
data from these surveys in hand, healthcare teams can closely monitor conditions
that put patients at an increased risk of
readmission.
Many things can go wrong in the
days and weeks after a patient has been
discharged. Medical professionals need to

connect with patients in order to monitor
their health and proactively address issues
before they escalate into larger problems
that cause patients to be readmitted. Regular monitoring surveys provide teams an
easy way of doing that.
The initial drop in readmission rates
that occurred over several years in hospitals across the country is positive. But
there is potential to do more and hospitals
have motivation to work for further readmission reductions. Preventable hospital
readmissions are not only bad for patients,
but they also carry substantial financial
penalties. As the healthcare industry continues to embrace value-based payment
models, hospitals are being held accountable for the long-term health of their patients, and they are facing pressure to keep
patients engaged, in compliance with care
plans, and out of the hospital. In 2017
alone, hospitals faced an estimated $528
million in Medicare readmissions penalties. These penalties affected about half of
all hospitals in the United States. To avoid
future penalties, hospitals need to become
more actively involved in post-discharge
care. They can do this, in part, by leveraging surveys to improve patient engagement and monitoring.
Readmission penalties are not the
only motivation hospitals have to continue fighting for further readmission reductions. CMS has been posting individual
hospital readmission rates on its Hospital
Compare website, in addition to other
measures of quality and patient satisfaction, since 2009. Designed for use by
Medicare consumers as well as researchers, the Hospital Compare website provides comparisons of each hospital’s
Medicare readmission performance to
the national average by indicating whether the hospital is ‘better/worse/no different’ than the U.S. national rate. This

means that patients have access to performance data that may influence their
opinions of hospitals and their decisions
on where to go for care.
Every hospital wants to prevent
avoidable readmissions. Those organizations that commit to expanding their outreach and monitoring efforts should be
able to further reduce readmissions at
their facility. Most hospitals already have
the technology they need to begin contacting patients with proactive survey
check-ins. By pairing their existing technology with a survey strategy that includes outreach immediately after discharge and on an ongoing basis, hospital
teams can positively impact readmission
rates.

Allison Hart is a
regularly published
advocate for utilizing
technology-enabled
communications to
engage and activate
patients
beyond
the clinical setting. She leads thought
leadership efforts for West’s TeleVox
Solutions, promoting the idea that
engaging with patients between healthcare
appointments in meaningful ways will
encourage and inspire them to follow
and embrace treatment plans—and
that activating these positive behaviors
ultimately leads to better outcomes for
both healthcare organizations and patients.
Hart currently serves as Vice President of
Marketing for TeleVox Solutions at West
Corporation (www.west.com), where the
healthcare mission is to help organizations
harness communications to expand the
boundaries of where, when and how
healthcare is delivered. She can be reached
at amhart@west.com.
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HIPAA Business Associate Agreements:
Why These Contracts Matter
Continued from page 3

between the covered entity, the business
associate and the business associate’s
subcontractor.

The HIPAA regulations and the
OCR website also include numerous
examples of entities that are or are not
business associates.8

Definitions

What Provisions Are Required
To Be Included In BAAs?

For purposes of HIPAA, the terms
“covered entity” and “business associate”
each have a specific regulatory definition
and meaning.6

HIPAA requires that all BAAs
include certain required provisions.
Broadly summarized, BAAs must do
each of the following:

Covered Entities
Simply stated, HIPAA covered entities are: (a) healthcare providers that
electronically transmit certain transactions for which the federal government
has adopted a standard, (b) health plans
and (c) healthcare clearinghouses. Each
of these terms is further defined in the
HIPAA regulations. The federal government has promulgated a tool to assist in
determining whether an organization or
individual is a covered entity.7
Business Associates
Also broadly summarized, a “business
associate” is a person who either: (a)
creates, receives, maintains or transmits
PHI on behalf of a covered entity for
certain functions or activities such as
claims processing or administration, data
analysis, processing or administration,
utilization review, quality assurance,
certain patient safety activities, billing,
benefit management, practice management and repricing; or (b) provides legal,
actuarial, accounting, consulting, data
aggregation, management, administrative,
accreditation or financial services to or for
such covered entity where the provision of
the service involves the disclosure of PHI.

Subcontractors that create, receive,
maintain or transmit PHI on behalf of a
business associate are themselves business
associates for purposes of HIPAA.
A covered entity may be a business
associate of another covered entity. That
being said, it is important to note that
disclosure by a covered entity of PHI to a
healthcare provider for treatment purposes does not result in such receiving party
being a business associate of the disclosing party.
It is also important to note that the
term “business associate” does not include
those engaging in such activity as a member
of the covered entity’s workforce. For this
purpose, a covered entity’s workforce means
employees, volunteers, trainees and other
persons whose conduct, in the performance
of work for a covered entity or business
associate, is under the direct control of such
covered entity or business associate,
whether or not they are paid by the covered
entity or business associate. Covered entities sometimes structure their relationships
with individuals and organizations to satisfy
this workforce exception and avoid HIPAA
business associate requirements, including
BAA requirements.

45 CFR 160.103.
https://www.cms.gov/Regulations-and-Guidance/Administrative-Simplification/HIPAA-ACA/Downloads/
CoveredEntitiesChart20160617.pdf
8
See 45 CFR 160.103. See also https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/business-associates/index.
html and https://www.hhs.gov/hipaa/for-professionals/faq/business-associates.
9
Title 45, Chapter 164, Subpart E of the Code of Federal Regulations.
10
Title 45, Chapter 164, Subpart C of the Code of Federal Regulations.
6
7

•• Permitted Uses. Establish the permitted and required uses and disclosures
of PHI by the business associate.
This could be done through reference
to an underlying services agreement.
•• Use by Business Associate. Not authorize the business associate to use or
further disclose PHI in a manner
that would violate the requirements
of the HIPAA Privacy Rule,9 if done
by the covered entity (except to the
extent permitted in the BAA with
respect to certain data aggregation
services or certain management and
administration activities).
•• Limitations on Use and Disclosure.
Provide that the business associate
will not use or further disclose PHI
other than as permitted or required
by the underlying contract or as required by law.
•• Safeguards. Provide that the business
associate will use appropriate safeguards to prevent use or disclosure of
the PHI other than as provided for
by its contract.
•• Compliance with HIPAA Security
Rule. Provide that the business associate will comply, where
applicable, with the HIPAA Security Rule10 with respect to electronic
Continued on page 8
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PHI, to prevent use or disclosure of
the information other than as provided for by its contract.
•• Report of Unauthorized Uses and Disclosures. Provide that the business
associate will report to the covered
entity any use or disclosure of the
information not provided for by its
contract of which it becomes
aware.
•• Report of Security Incidents. Provide
that the business associate will report to the covered entity any
security incident of which it becomes aware.
•• Breach Notification. Provide that
the business associate will timely
notify the covered entity of any
breaches of unsecured PHI as required by the HIPAA Breach
Notification Rule.11
•• Agreements with Subcontractors. Provide that the business associate will
ensure that any subcontractors that
create, receive, maintain or transmit
PHI on behalf of the business associate agree to the same restrictions,
conditions and requirements that
apply to the business associate with
respect to such information and
agree to comply with the applicable
requirements of the HIPAA Security Rule by entering into a contract
or other arrangement that complies
with HIPAA.
•• Access to PHI. Provide that the business associate will make available
PHI in accordance with the Privacy
Rule.12
Title 45, Chapter 164, Subpart D of the Code of Federal
Regulations.
See 45 CFR 164.524.
13
See 45 CFR 164.526.
14
See 45 CFR 164.528.
11

12

•• Amendments to PHI. Provide that the
business associate will make available
PHI for amendment and incorporate
any amendments to PHI in accordance with the Privacy Rule.13
•• Accounting of Disclosures. Provide
that the business associate will
make available the information required to provide an accounting of
disclosures in accordance with the
Privacy Rule.14
•• Delegation of Covered Entity’s Duties. Provide that the business
associate will, to the extent the
business associate is to carry out a
covered entity’s obligation under
the HIPAA Privacy Rule, comply
with the requirements of the
HIPAA Privacy Rule that apply to
the covered entity in the performance of such obligation.
•• Records to Secretary. Provide that
the business associate will make its
internal practices, books and records relating to the use and
disclosure of PHI received from,
or created or received by the busi-

ness associate on behalf of, the
covered entity available to the Secretary of Health and Human
Services for purposes of determining the covered entity’s compliance
with the HIPAA Privacy Rule.
•• Return or Destroy PHI at Termination. Provide that the business
associate will, at termination of the
contract, if feasible, return or destroy all PHI received from, or
created or received by the business
associate on behalf of, the covered
entity that the business associate
still maintains in any form and retain no copies of such information
or, if such return or destruction is
not feasible, extend the protections
of the contract to the information
and limit further uses and disclosures to those purposes that make
the return or destruction of the information infeasible.
•• Termination Provisions. Authorize
termination of the contract by the
covered entity, if the covered entity
determines that the business associate has violated a material term
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of the contract. Note that the
Agreement may provide the business associate with a reasonable
opportunity to cure the breach.

What Are Some Of The NonRequired Provisions Often
Incorporated Into BAAs?
In addition to provisions explicitly
required by HIPAA as described above,
BAAs also often include additional provisions that may or may not be desirable,
including, for example, the following.
•• Management and Administration.
HIPAA explicitly permits BAAs
to include the following three provisions, which are often very
important for business associates:
ºº Use for Management and
Administration
or
Legal
Responsibilities. The BAA may
permit the business associate to
use the PHI received by the
business associate in its capacity
as a business associate to the
covered entity, if necessary: (a)
for the proper management and
administration of the business
associate; or (b) to carry out the
legal responsibilities of the business associate.

ºº Disclosure for Management and
Administration
or
Legal
Responsibilities. The BAA may
permit the business associate to
disclose the PHI received by the
business associate in its capacity
as a business associate for the
purposes described immediately
above if: (a) the disclosure is
required by law; or (b)(1) the
business
associate
obtains
reasonable assurances from the
person to whom the information
is disclosed that it will be held
confidentially and used or
further disclosed only as required
by law or for the purposes for
which it was disclosed to the
person; and (2) the person notifies the business associate of any
instances of which it is aware in
which the confidentiality of the
information has been breached.
ºº Data Aggregation. The BAA
may permit the business associate to provide data aggregation
services relating to the health
care operations of the covered
entity.
•• Indemnification. Perhaps the most
heavily negotiated language of

most BAAs is the indemnification
language. This is because there is
substantial potential liability in the
event that a HIPAA breach occurs
and the parties have a desire to allocate risk among themselves with
respect to such potential liability in a
manner that is to their advantage. In
most cases, the covered entities have
an interest in imposing very broad
indemnification obligations on the
business associate, which may include, for example, responsibility for
any HIPAA security incident or
breach that occurs while the PHI is
in the possession or under the control of the business associate or its
subcontractors, and any violation of
the BAA, negligence or violation of
applicable law by the business associate. The business associate has an
interest in avoiding or significantly
limiting any indemnification obligations. There are a wide range of
potential compromise positions
available to ensure that both parties
are adequately and appropriately
protected. Because of the potential
liability exposure in this context, the
parties often negotiate caps to indemnification obligations, which
may be tied to insurance coverage or
the revenue paid pursuant to the underlying agreement.
•• Insurance Coverage. In addition to
including indemnification obligations, the covered entities also
often mitigate risk by requiring the
business associate to procure and
maintain cyberliability insurance
coverage with specified limits. The
covered entity also often desires
the business associate to list the
covered entity as an additional insured and to agree that the covered
entity will receive notice prior to
termination of the policies.
Continued on page 10
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depend on the specific circumstances of and relationship between
the parties, and will also depend on
each party’s negotiating leverage.

•• Other Privacy Laws and Requirements. Many BAAs include certain
state specific requirements related
to PHI and other personal information as well as requirements that
address other applicable federal
privacy laws that may apply.
HIPAA sets a minimum floor for
the privacy and security of PHI but
other, more stringent state and federal laws may also apply.
•• Timeframes. BAAs often include
provisions related to notice and
timing requirements that are more
stringent than those required under HIPAA. Before agreeing to
proposed timeframes for taking action, it is imperative to consider
whether the timeframes are actually achievable. Those negotiating
BAAs should be careful not to set
their organizations up for an unavoidable breach of the BAA.
•• Other Miscellaneous Provisions.
Numerous other provisions may
also be included that are either favorable to the covered entity or
favorable to the business associate.
For example, a business associate
may want to clarify that it can de-

identify PHI, hold all ownership
rights with respect to such deidentified information and use it to
the extent permitted by law. A
business associate may want to require the covered entities to
provide the business associate with
notice of limitations in the notice
of privacy practices and patient restrictions. The business associate
may want the covered entity to
verify that the covered entity has a
right to share all information that
it does share with the business associate and that all necessary
authorizations have been received.
Covered entities may want to prohibit business associates from using
PHI offshore and may want to
clarify that the business associate is
an independent contractor and not
an agent. They may also want the
business associate to adhere to the
covered entity’s minimum necessary policies and procedures and
provide the covered entity with
certain audit and inspection rights.
Whether these types of provisions
are appropriate and ultimately incorporated into the BAA should

Because BAAs often include provisions that are unnecessary from a
compliance perspective and undesirable
from a legal and business perspective,
organizations frequently develop standard
pre-approved template BAAs for use,
when required. When an organization is
required to use a form other than its own
template or when the other party requests
changes to the template language, it is
advisable to have those changes reviewed
by legal counsel. This is true not only
because of the technical nature of the
BAA requirements, but also because of the
significant legal and business risks facing
healthcare providers with respect to health
information data privacy and security.
As described above, although entering BAAs has become routine for many
HIPAA covered entities and business
associates, such contracts must be taken
seriously. Paying careful attention to
HIPAA BAA provisions and related compliance obligations at the commencement
of a relationship can avoid substantial legal
and financial challenges in the future.

Kathryn (Kate)
Hickner, Esq, is an
attorney at Kohrman
J a c k s on & K r a n t z
LLP, where she coc h a i r s t h e f i r m ’s
Health Care Practice
Group. Additional
information regarding
Kate’s background, experience, publications and presentations can be found
at https://www.kjk.com/professionals/
kathryn-hickner/. She can be reached at
(216) 583-7062 and KEH@KJK.com.
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Conflicts and Kickbacks: Risks for
Hospital-Based Physician Groups
Frank Carsonie, JD
Chair, Health Care & Life Sciences Practice Group
Benesch, Friedlander, Coplan & Aronoff LLP, Columbus, OH
Nathan Sargent, JD
Associate, Health Care & Life Sciences Practice Group
Benesch, Friedlander, Coplan & Aronoff LLP, Cleveland, OH
Hospitals and hospital-based physician groups enter various types of
service contracts ranging from exclusive
arrangements that span multiple sites
to non-exclusive arrangements for an
individual facility or location. Despite
considerable variation, the contractual
arrangements between these providers
are associated with common risk factors.
Such arrangements cover numerous specialties and services, but some of the most
common—and most important for
clinical, operational and budgetary reasons—are for anesthesia, emergency
medicine, pathology and radiology
services.
Given the regulatory environment,
these types of arrangements—and those
with other related entities—inherently
involve a number of complex legal and
compliance issues. It is critical for all
parties involved to understand those
risks, how and when they arise, and effective ways to minimize or eliminate
them.

Hypothetical Fact Pattern
Consider the following hypothetical
fact pattern:
•• XYZ Anesthesia Associates, LLC
(XYZ) is an independent group of
anesthesiologists with an exclusive
clinical services contract with Regional Health System (Regional).
Regional is a non-profit health
system with tax-exempt status.

not widely known or used, so landing Regional as a client would be a
huge win for Tech, its investors
and future business prospects. It
would also showcase Tech’s technology capabilities. As a result,
Tech is willing to offer Regional a
deep discount on its standard software pricing structure. Tech also
plans to include other ancillary
services related to implementation,
training and maintenance at a reduced price (or possibly for free).

•• Regional is currently exploring
ways to upgrade its information
technology systems and capabilities to better position itself for
value-based reimbursement opportunities.
•• As part of its contract with Regional, XYZ has the right to
participate in the evaluation of
possible improvements to the anesthesia department across the
health system, including technology and operational matters.
•• Health-Tech Ventures (Tech) is a
start-up that offers various healthcare technology solutions that
Regional would like to consider
implementing, including software
solutions related specifically to anesthesia. Tech and its solutions are

•• Two of XYZ’s physician ownermembers are also among the initial
investors in Tech who helped the
start-up get off the ground financially. They are not involved in
Tech’s day-to-day management.
•• Chris Smith is a voting member of
the Regional Health System Board
of Directors (the Board). The
Board reviews and approves key
health system expenditures and
projects, including updates to information technology systems.
Smith is another initial investor in
Tech who helped the start-up get
off the ground prior to joining the
Board.
The fact pattern above could have
implications under the federal AntiKickback Statute (AKS), the federal
self-referral laws (i.e., the Stark Law)
Continued on page 12

S P R I N G 2 0 1 8 | 12

Conflicts and Kickbacks: Risks for Hospital-Based Physician
Groups
Continued from page 11

and the federal civil monetary penalties,
as well as the state law equivalents of
each. In addition, if a conflict of interest
arises and is not properly managed, there
could be additional repercussions under
the Physician Payments Sunshine Act
(the Sunshine Act) or related to
Regional’s tax-exempt status.

What are the Legal and
Compliance Risks?
The AKS1 imposes criminal and civil
monetary penalties if any individual or
entity is found to knowingly and willfully
pay (or offers to pay), solicit or receive
anything of value, directly or indirectly,
in exchange for the referral of patients
for any item or service that is covered (in
whole or in part) by a federal healthcare
program (e.g., Medicare, Medicaid). A
violation would be considered a
“kickback.”
The Department of Health and
Human Services Office of Inspector
General (OIG) and the Department of
Justice, both of which are responsible for
oversight and enforcement of the AKS,
have also cited situations where there
could be a “reverse kickback.” In a reverse
kickback, for example, a hospital-based
physician group would make some payment or provide some benefit beyond the
value of the underlying clinical arrangement. Such payment would be viewed as
an inducement for the hospital providing
an exclusive contract and thus locking up
the franchise for applicable services.
Essentially, the payment to the hospital is
viewed as the price for guaranteeing exclusivity, which ensures business generation
for the hospital-based physician group.
1
2
3

42 U.S.C. §1320a-7b
42 C.F.R. §1001.952
42 U.S.C. §1395nn

Why does this matter? A violation of
the AKS is considered a felony and is
punishable by criminal penalties of up to
$25,000 per violation and imprisonment
of up to five years. Further, a violation
may result in exclusion from participation in federal healthcare programs and
the imposition of civil monetary penalties equal to three times the damages
plus $50,000 per violation. Such a violation may involve whistleblower claims
that could also trigger sanctions under
the False Claims Act.
In the fact pattern above, XYZ has
an existing exclusive clinical arrangement
with Regional. If the contract compensation is set at fair market value and upon
commercially reasonable terms, and the
contract passed legal and compliance
review when executed, there is little risk
of an AKS violation on the part of
Regional or XYZ related to the clinical
aspects of the relationship. However,
given the fact that two XYZ physicians
are investors in Tech, and Tech wants to
provide Regional with substantial

discounts or free services, Regional
should consider the AKS when evaluating the offer.
Based on the facts above, there likely
is no AKS violation for Tech offering
Regional substantial discounts because
there is no evidence that the discounts
are being offered to generate or reward
referrals. In short, there is no intent for
inappropriate inducement. However, if
Tech’s discounts were tied to or contingent upon Regional extending XYZ’s
exclusive contract or other benefits to
XYZ under its contract (e.g., increased
subsidy), the analysis would change entirely and such facts could implicate the
AKS.
Note that, for the AKS to apply, remuneration must actually be offered,
paid, solicited or received. Also, many
reasonable and appropriate arrangements
may be covered by the scope of the AKS.
As a result, the OIG has published various regulatory safe harbors,2 narrowly
defining business arrangements that may
implicate the AKS but would be considered non-abusive to federal healthcare
programs and not subject to prosecution.
All elements of the applicable safe harbor
must be satisfied in order for an arrangement to be protected.
In addition to the AKS, such an arrangement may involve the federal
self-referral law, typically referred to as
the Stark Law.3 A critical difference between the Stark Law and other federal
healthcare laws: failure to satisfy an exception when the Stark Law is
implicated means a per se violation. There
is no room to maneuver based on surrounding facts and circumstances.
The Stark Law identifies the
circumstances under which a physician
may refer a Medicare patient to an
entity (such as a hospital) for certain
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healthcare services (known as designated
health services or DHS) if the physician
or an immediate family member of the
physician has a financial relationship with
the DHS entity.
If the elements of the law are satisfied, the referral for DHS is prohibited
and the entity is prohibited from billing
for the DHS provided as the result of an
improper referral, unless an applicable
exception can be satisfied. There are a
number of regulatory exceptions to the
Stark Law. Similar to the AKS safe
harbors, all elements of the relevant Stark
exception must be met. The Stark Law is
typically implicated by payment streams
from DHS entities to referring physicians. However, there could likewise be a
payment from a referring physician enterprise to a DHS entity.
Under Stark, a financial relationship
includes both direct and indirect ownership and compensation relationships. A
direct compensation arrangement exists
when the DHS entity directly compensates the physician making the referral
without any intervening persons or entities.
An
indirect
compensation
arrangement exists if there is an unbroken
chain of persons or entities with financial
relationships between the physician and
DHS entity, the referring physician
receives aggregate compensation from
the person or entity in the chain within
which the physician has a direct financial
relationship that varies with the volume
or value of referrals (or other business
generated), and the DHS entity has such
knowledge of such activity (or recklessly
or deliberately disregards it).
In the fact pattern, the direct financial
relationship between Regional and Tech
does not implicate the Stark Law. Tech is
not a physician enterprise, nor is Tech in a
position to make referrals to Regional.
However, Tech does have two physician
4
5

42 U.S.C. §1320a-7a
42 U.S.C. §403.900, et seq.

investors who are also owner-members of
XYZ and in a position to make referrals
based on XYZ’s clinical relationship with
Regional. Regional’s relationship with
Tech could potentially be considered an
indirect financial relationship with the
two physician investors under the Stark
Law. An unbroken chain of compensation
flows from Regional, through Tech, to the
two physician investors. However, the
aggregate compensation under the
contract does not take into account the
volume or value of referrals. As a result,
the Stark Law would not apply.
Arrangements that violate the AKS
or Stark Law could also potentially expose
the involved parties to liability under the
federal Civil Monetary Penalty Statute.4
The OIG has the authority to seek civil
monetary penalties, assessments and
program exclusion against an individual
or entity based on a wide variety of
prohibited conduct, including violation of
the AKS or Stark Law. As outlined above,
the repercussions can be serious—financially and criminally—based on the nature
and extent of the violation.
In addition, arrangements between a
hospital and hospital-based physician

group could present conflicts of interest.
Identifying and managing conflicts is
critical due to the the Sunshine Act 5 and
for IRS purposes.
The Sunshine Act requires certain
manufacturers and companies to disclose
physician ownership and investment held
in such companies to the Centers for
Medicare and Medicaid Services (CMS).
The Sunshine Act also requires disclosure
of other payments, benefits or reimbursement given to physicians in forms such as
travel, meals and continuing medical
education, among others, by entities such
as teaching hospitals. There are also
required disclosures related to research.
It is important to note that the
reporting obligation does not fall on the
individual physician; it rests with the
manufacturer, company, teaching hospital or other entity. In the hypothetical,
there may be reporting requirements for
Tech and for Regional depending on the
extent and nature of their relationships
with physicians. Such requirements
should be reviewed and complied with
when evaluating and entering new physician arrangements.
Continued on page 14
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In terms of conflicts, the IRS defines
a conflict of interest as follows: When an
individual’s obligation to further the
organization’s purposes is at odds with his
or her own financial or other personal
interests. For example, a conflict of interest would occur when an officer, director
or trustee votes on a contract between the
organization and a business that is owned
(in whole or part) by the officer, director
or trustee.
In addition, related to exempt organizations, the IRS requires certain
policies, procedures and reporting to
ensure such entities put funds to proper
use and that individuals in leadership
positions act in good faith and avoid
private inurement. What are the ramifications of non-compliance? If the IRS
determines a conflict results in an excess
benefit, it can impose significant penalties
on the individual who receives it. The
penalty can take the form of an excise tax
as well as a required payback to the
exempt organization itself.
There are multiple potential and
existing conflicts in the hypothetical.
Related to the physician investors in
Tech, there could be a conflict if the
physicians
themselves
approached
Regional with a proposal for Tech to
provide technology improvements (as
opposed to Tech’s sales personnel). Also,
XYZ’s exclusive arrangement with
Regional allows XYZ physicians to
participate in the evaluation of possible
improvements to the anesthesia department across the health system, including
technology and operational matters. If
the two physician investors are involved
in the evaluation process, the conflict is
intensified. Similarly, there is a conflict
involving Chris Smith. If and when the
Board is required to vote on Tech’s
proposal, Smith would have a clear

conflict due to the nature of his investment in Tech.
Based on the facts, there is an important distinction to note: XYZ’s agreement
with Regional gives them the right to
participate in the evaluation of improvements. That does not necessarily mean
XYZ has decision-making authority. On
the other hand, Chris Smith does have a
role in decision making at the Board level.
As a result, there could be serious ramifications from an IRS perspective if these
conflicts of interest are not properly
disclosed and managed.

How to Minimize or Eliminate Risk
With the risks identified, it’s even
more important to identify effective ways
in which such risks can be mitigated or
eliminated. The following strategies
based on the fact pattern apply generally.
As a general matter, transparency is
critical when evaluating contractual
arrangements. This applies universally.
Negotiations often require confidentiality; however, internally and among
Regional and Tech, there must be transparency related to the terms, objectives
and appropriate rationale for what is
proposed. To ensure this level of transparency exists, there must be no direct or
indirect, overt or covert, attempt to influence or induce the exchange referrals for
any item or service covered by a federal
healthcare program. This could include
actions taken to incentivize, gain or maintain the exclusive relationship between
XYZ and Regional.
To avoid inappropriate activity,
Regional should clearly document and
outline the rationale for entering the
proposed arrangement with Tech and
ensure appropriateness from a legal and
compliance perspective. If the financial
relationship is on preferred terms, articu-

lating, understanding and documenting
an appropriate rationale is especially
important. Both Tech and Regional
should be comfortable and willing to
undergo legal and compliance review by a
qualified, independent third party. This
level of transparency must exist throughout all stages of the proposal, negotiation,
analysis and ultimate decision. If an
appropriate rationale for the preferred
terms cannot be articulated, the parties
should be prepared to revise the terms to
satisfy such concern or walk away from
the deal.
In addition, Regional must follow a
defined conflict of interest policy and
procedure related to XYZ’s involvement
in the evaluation process as well as Chris
Smith’s involvement at the Board level.
The IRS has published a sample conflict
of interest policy as guidance.6 A conflict
6

See Instructions for Form 1023, Appendix A –
Sample Conflict of Interest Policy, available at
https://www.irs.gov/instructions/i1023
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of interest policy is intended to help
ensure that when actual or potential
conflicts of interest arise, a process is in
place under which the affected individual
or group of individuals will advise the
appropriate governing body about all
relevant facts concerning the situation.
A conflict of interest policy is also
intended to establish procedures under
which individuals or groups who have a
conflict of interest will be excused from
voting on such matters. Regional’s decision-makers must understand and follow
all conflict policies and procedures to
ensure the arrangement is appropriate
and that any conflicted parties are identified and excused from the decision-making
process, when and as appropriate. XYZ
can still participate in the evaluation
process of Tech’s proposal. The two
physician investors should probably not
participate or should have their participation limited in a manner that would not
influence any recommendations or direction provided by XYZ to Regional.
Likewise, it is important to note that
XYZ does not have decision-making
authority; the non-conflicted physicians
serve merely in an advisory capacity.
Documentation related to the selection
process should confirm this limitation.
Related to the conflict of interest
policy and procedure, an objective
board or governing body should ultimately make the decision related to
implementation of the proposed
contractual arrangement. In the above
facts, the Board would review and ultimately decide on the implementation of
Tech’s proposal. In terms of process, the
Board should look to Regional management for a recommendation and a
detailed explanation of the arrangement, including the rationale for
entering it, the benefits to all parties
involved, and an explanation of any
associated risks (especially related to
legal and compliance). As noted above,
Chris Smith should be excused from

any and all votes related to Regional’s
business dealings with Tech.
Concurrent with or in advance of the
Board process, Regional should engage
outside counsel to perform a comprehensive legal and compliance analysis of
the proposed arrangement with Tech.
This will help ensure the arrangement is
reviewed and vetted objectively and with
the requisite level of knowledge and
expertise. Critical components of such
analysis, which should be compiled in a
formal legal opinion, include:
•• Review and analysis of existing
contractual relationships between
the parties and how a new contractual relationship might affect them
•• Analysis of the facts and circumstances in relation to relevant law
(at minimum, the legal authority
outlined above) and how such facts
and circumstances may be viewed
by regulatory authorities
•• Determination as to whether or
not the proposed contractual arrangement fits within a safe harbor
or regulatory exception to any federal or state enforcement authority,
as applicable
•• Recommendation and/or completion of a fair-market value
analysis by a qualified party to
ensure the arrangement is within
fair-market value and is commercially reasonable

Summary
Contractual relationships between
hospitals and hospital-based physician
groups vary considerably across multiple
specialties. Understanding the unique
facts and circumstances of each arrangement is critical—as is how such facts and
circumstances would or could be viewed
in relation to applicable federal and state
law. Despite such considerable variation,
the above mitigation strategies and pro-

cesses provide an established framework
for hospital administrators, physicians
and other related entities to vet, approve
and implement contractual arrangements
and guard against healthcare fraud, waste
and abuse.
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Will Population Value Data Destroy the
Healthcare Industry?
Howard A. Green, MD
Dermatology Associates, PA, Palm Beach, FL
There’s nothing new about ‘population health.’ Physicians practicing
medicine (notice I didn’t say practitioners practicing healthcare) have utilized
population health studies or ‘clinical
studies’ for the better part of two centuries. Physicians practicing medicine
with patients observed, recorded, tabulated and revealed their findings on
charted variables contributing to diagnostics, treatments, prevention and palliation
which were subsequently reviewed by
peers and publicly published. These
studies ranged from just a single patient
observed over a short period (also known
as a case report) to decades of observations on thousands of patients such as the
Framingham Heart Study.
What’s a bit different today in population health is that we have the ability in
real time to compress, tabulate and reveal
200 years’ worth of epidemiological
and charted patient health information
in seconds. The result of interoperable
digital compression and rapid revelation
and clinical reapplication of preventive,
medical, surgical and palliation data
according to all charted variables will
be a rapid improvement in the cost
and quality of clinical outcomes or the
Value=Outcomes/Costs of practiced
medicine. Thus, population health will
benefit patients and their physicians.
While the value of the practice
of medicine with physicians and their
patients will be improved by the application of interoperable population health,
the healthcare industry will be disrupted
and devastated.
The healthcare industries which
would be displaced by interoperable

population health data revelations involve
the five highest market cap ancillary industries of healthcare, and they’re not
willing to downsize or be disrupted. In
essence, these industries have deemed
themselves ‘too big to fail.’ These five
industries would be devastated due to
the forced consolidation and downsizing
from the outcome or value data revealed
by population health via integrated and
interoperable EMR/EHR (electronic
medical record) (electronic health record)
and billing systems. These industries
remove the largest share of healthcare
dollars from both patients and their
physicians. In addition, these industries
receive massive taxpayer subsidies or
wavers from federal regulations. These
industries represent the largest combined
donors in America to our congress people
and the administration. The industries
which would be damaged by population

health’s clinical outcome revelations and
are preventing the implementation of interoperable population health are:
•• Insurance Industry – Few physicians or patients will argue
that publicly subsidized and private health insurance companies
make their profits for their shareholders, bondholders, executives,
bureaucrats and patron politicians
by financially or physically rationing access to preventive care,
diagnostics, treatments, physicians, hospitals and hospice
care. Transparent population
health would reveal results of that
rationing in different costs and
clinical outcomes for patients on
different insurance plans. How
would it be for business if Humana®/Aetna® patients were dying
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or more sick than age and disease
matched UnitedHealthcare patients? Insurance companies do
not want the clinical outcomes of
their patients revealed via population health. These insurance
companies don’t want to compete
capitalistically based on the value
or quality or the cost of the clinical
outcomes of their patients. Population health would also reveal
regional and national disparities of
billing and reimbursements which
may demonstrate collusion against
physicians or hospitals.
•• Pharmaceutical industry – Pharmaceutical companies do not want
population health to force them to
compete capitalistically based on
the value or quality or costs of the
drugs they produce. It would not
be beneficial for pharmaceutical
companies if their expensive name
brand drug performed no better or
even worse than a generic or a
competitor’s alternative. In addition, the companies would have to
change their direct-to-consumer marketing from, ‘don’t trust your
doctor’s history and physical exam,
instead ask your doctor if our drug
is right for you’ to ‘our drug is more
expensive and works no better
than the generic alternative or another companies drug, so ask your
doctor if our drug is right for
you.’ Population health would also
reveal regional, national and corporate disparities of pricing and
supply which demonstrate collusion against Americans or different
population groups.
•• Medical Malpractice Industry –
In order to use the population
health clinical outcome or value
data to improve under-performing
physicians and institutions, medical malpractice lawyers will need

to be curbed. The practice of Medicine remains the only profession in
the world prevented from policing
itself and performing quality control (QC). Instead of prospectively
identifying under-performers and
preemptively correcting them via
population health value data, we
simply retrospectively sue physicians’ scrubs off creating a
never-ending cycle of errors and
defensive medicine. The medical
malpractice trial and insurance industry is huge and neither will want
to be neutered in any way by interoperable population health just
to improve the practice of medicine
in America.
•• Academe/Publishing/Hospital –
These three symbiotic industries
exist based on the rights of refusal
and ownership of patient, clinical
trial and translational research
data and associated intellectual
property. Until today, the billion
dollar publishing industry has had
a sweet deal. Medical researchers
provide free content and editing
and publishers reap the profits of
advertising and subscriptions. Academics ascend their institutional
hierarchy via publishing delayed
peer reviewed clinical data which

would, with interoperable population health, be available instantly
via the world wide web either from
the bench to the bedside. Thirty
years ago academe teamed with
the tobacco industry to neuter the
Senator Shelby Amendment
which would have made all reproduced publicly financed research
data available in real time on the
web via the Freedom of Information Act. Five years ago the federal
government again passed a law demanding the rapid dissemination
of publicly funded reproduced research data. Both of these laws
have been ignored by researchers,
publishers and academic institutions in favor of a 200-year-old
delayed publication process. Academe, or your larger tertiary care
university-based medical centers,
also exist clinically based on the
impression that their hospitals
produce clinical outcomes which
are superior to those of the surrounding communities or regional
hospitals. Indeed, the Cleveland
Clinic and Mayo Clinic and others
have opened a host of satellite facade clinics around the nation
staffed by local doctors. Academe
Continued on page 18
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doesn’t want to compete capitalistically based on the quality and
cost of its outcomes or value which
would be revealed by interoperable
population health. No self-respecting hospital administrator
wants their hospital to be known
as having the second best outcomes or costs in diagnosing or
treating any disease.
•• EMR/EHR and Billing industry – HIT (health information
technology), EMR/EHR and billing systems, despite twenty years
of products, remain the only IT
utilized by any industry which fails
to improve the quality or price or
value of the product manufactured
or produced by the industry. Clinically, the only proven benefit of
HIT is to allow physicians and
hospitals to up-code office visits
utilizing the availability of default
software. EMR studies have demonstrated that most physicians
spend two hours inputting data for
every single hour spent with patients. This physician inputted
data is then sold for profit by the
EHR companies to ancillary in-

dustries without any aggregated
benefit for patients or their physicians. Simply stated, this industry
consists of dozens if not hundreds
of companies all claiming that
their intellectual property protected software is ‘the best’ yet deliver
nothing of Value=Outcomes/
Costs to the physicians or patients.  Standardization and
integration via common application programming interface API’s
associated with interoperable population health would greatly
downsize this HIT industry. The
EMR/EHR industry is highly
subsidized
with
government
forced purchases by hospitals and
physicians and does not want to
compete capitalistically or be
downsized due to standardization
or integration of interoperable
population health.
Despite the fact that interoperable
value based population health would be
extremely beneficial to patients who
suffer and their doctors who practice

medicine, we’ll never see it happen in our
lifetimes due to the five industries which
have deemed themselves ‘too big to
fail.’ Coincidentally, our lifetimes will be
shortened due to the inability of population health to reveal the preventive,
medical, surgical and palliative outcomes
doctors produce with their patients according to all charted variables.
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Is Tax-Exemption Necessary?
Enlightened Health Systems Should
Consider the Unthinkable
David W. Johnson
CEO and Founder, 4sight Health, Chicago, IL
In the mid-1800s, English philosopher and political economist John
Stuart Mill developed “utilitarianism,” a
framework for making moral decisions.
In Mill’s formulation, an action achieves
optimal social utility when it advances
the well-being of the most people,
i.e., “the greatest good for the greatest
number.”
No industry is more utilitarian than
healthcare. People pursue healthcare
careers to alleviate pain and human
suffering. It’s not a coincidence that
most hospitals operate as not-for-profit
(NFP), mission-oriented companies.
To support their contributions to
social well-being, American society does
not require NFP health systems to pay
income, sales, excise, property or other
taxes. They also can issue lower-cost
tax-exempt bonds to finance capital investments. Tax-exemption is not a trivial
subsidy. NFP health systems save tens of
billions of dollars annually through tax
avoidance and lower interest costs.
NFP does not mean no profit. NFP
health systems are often very large,
complex organizations with highly-compensated executives. Ironically, seven of
the 10 most profitable health systems in
America operate as NFP companies.
However, tax-exemption is not free.
It comes with societal expectations for
community benefits exceeding the tax
subsidies. By law, NFP health systems
must publicly report the level of annual
1

‘community benefit’ they provide. This
mission-benefit discussion between
health systems and their communities is
becoming increasingly fraught.

The Punching Bag Problem
In July 2017, Politico’s Dan
Diamond authored two investigative reports that contrasted the success of
America’s leading NFP health systems,1
including Johns Hopkins and the
Cleveland Clinic, with the endemic poverty and chronic illness plaguing adjacent
neighborhoods.2
Apparently being a large employer
and providing world-class care isn’t
enough. As the Politico articles make
clear, society’s implicit social contract

http://www.politico.com/interactives/2017/obamacare-non-profit-hospital-taxes
http://www.politico.com/interactives/2017/obamacare-cleveland-clinic-non-profit-hospital-taxes/
3
https://www.healthaffairs.org/doi/abs/10.1377/hlthaff.2017.1028?journalCode=hlthaff
2

with NFP health systems imposes a duty
on them to invest substantially in local
economic development, workforce empowerment and community health in
exchange for tax-exemption benefits.
By contrast, for-profit health systems
that pay taxes are free to focus on optimizing resource utilization and profitability.
Their community benefit contributions are
purely philanthropic and not subject to
governmental oversight.
A Health Affairs study released in
January 2018 confirmed that tax-exempt-hospital investment in community
benefits measures increased by only onehalf of a percentage point, from 7.6
percent in 2010 to 8.1 percent in 2014.
Most of that spending went toward unreimbursed treatment, rather than to
disease prevention efforts that might improve community health.3
Continued on page 20
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The Downside of Tax-Exempt
Status

Increasingly, tax-exemption is becoming a double-edged sword for NFP
health systems. It offers sizable financial
benefits, but comes with substantial community benefit obligations. Reflective
of the times, challenges to health systems’ tax-exempt status and requests for
payments-in-lieu-of-taxes (PILOTs) are
increasing.
In post-reform healthcare, all health
systems must deliver better outcomes at
lower costs to maintain their competitiveness. NFP health systems have the
added burden of providing adequate
community benefit while transforming
their operations. This makes an already
tough challenge tougher.
Given the tradeoffs, a utilitarian ‘greater good’ analysis suggests the
unthinkable—that select NFP health
systems would contribute more to society by paying taxes. This would liberate
these organizations to pursue more efficient resource utilization with less public
scrutiny. It would enable them to deliver
better healthcare at lower costs with enhanced customer service.
Some health systems might consider even going further and converting
to for-profit status. This expands capital
formation alternatives, but could reduce
philanthropic support.

Tax-exempt status comes with both
obvious and hidden burdens. Obvious burdens include defining, delivering and
reporting community benefit; withstanding public scrutiny; and managing
demands for greater societal contributions.
Less obvious burdens include dampened
profitability, opaque managerial accountability and sub-optimal governance.
Demands for greater community benefit intensify when profit margins exceed
five percent. This implicit profit ‘cap’ hinders organizations from optimizing
performance. As a result, NFP health systems tolerate higher levels of inefficiency
(i.e., absorb much higher labor costs) than
for-profit health systems.
Moreover, NFP boards tend to be
large, philanthropically-oriented and
non-compensated
with
diffuse
FIGURE 1

responsibilities and lacking a strategic
focus. It’s often difficult for board members to challenge senior management.
The result is that many, perhaps most,
NFP health systems lack the dynamic
board-management tension that drives
superior performance.
From a capital formation perspective,
NFP health systems have fewer options
for making capital investments than their
for-profit counterparts, adding to the
costs of their tax-exempt status. NFP
health systems can only fund capital
from organizational cash flow, debt, asset
sales, cash reserves and philanthropy.
Their not-for-profit status excludes them
from participating in equity-based funding alternatives, such as stock issuance.
Given limited capital formation alternatives, NFP health systems must
maintain high cash levels to access publically-traded debt markets. Keeping cash

Industry Perspectives on the Use of Cash
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on the balance sheet rather than investing for ‘highest and best uses’ results in
sub-optimal resource utilization and a
significant ‘opportunity cost.’ (See Figure
1.)
For-profit health systems can apply
taxable debt and private equity investment to create more efficient capital
structures. For-profit health systems also
have greater flexibility in structuring debt
offerings (e.g., senior, secured, junior,
unsecured debt structures) to optimize
relationships between debt costs and
pledged assets. By contrast, tax-exempt
bonds have uniform security provisions,
limited structuring flexibility, significant
‘use’ limitations on debt proceeds and
higher compliance costs.
Relative to NFP health systems,
for-profit systems enjoy less stringent
debt covenants, tax-deductible interest
payments and more ‘liquid’ debt markets that support efficient debt pricing.
Greater liquidity, structuring flexibility
and no ‘use’ limitations offset the lower
interest rates in the tax-exempt debt
markets. For these reasons, taxable debt
offerings by NFP health systems have
increased significantly in the last ten
years.

4

Does Tax-Exemption Matter?
NFP hospitals constitute the majority of America’s hospitals. 2,849 of
5,534 registered U.S. hospitals are nongovernmental NFP entities,4 including
healthcare’s most prestigious brands,
such as Mayo Clinic and Mass General
Hospital.
Prior to World War I, charities and
religious organizations funded most
NFP hospitals through research and
education grants. Hospitals were largely
warehouses for the very sick and primarily served the indigent.
These operating and funding patterns changed as hospital care improved,
health insurance emerged, payment for
healthcare services institutionalized and
hospitals merged into health systems.
‘Charity’ hospitals gradually disappeared
while charitable care became exempt
from federal tax law after 1913.5
In the modern era, maintaining
tax-exempt status requires that NFP
health systems provide broad access to
healthcare services and generate social

http://www.aha.org/research/rc/stat-studies/fast-facts.shtml
http://scholarship.law.edu/cgi/viewcontent.cgi?article=1116&context=jchlp
6
http://www.politico.com/interactives/2017/obamacare-non-profit-hospital-taxes/
7
https://khn.org/news/despite-prod-by-aca-tax-exempt-hospitals-slow-to-expand-community-benefits/
5

benefit for their communities. Activities
that benefit communities include health
education, charitable healthcare services,
health screenings, medical research and
medical education.
Designed to increase access to
healthcare services, the Affordable
Care Act (ACA) has increased hospital revenues and decreased their need
to provide ‘charity care.’ Between 2013
and 2015, revenues for the top seven
U.S. News hospitals increased 15 percent, from $29.4B to $33.9B. During
the same period, charity care spending
at these hospitals dropped 35 percent,
from $414M to $272M, less than one
percent of revenues. Meanwhile, hospital
profit margins hit a record 8.3 percent in
2014.6
Subsequent political uncertainty
around the ACA compounds the community-benefit conundrum. The repeal
of the individual mandate is likely to
increase the need for charitable care as
fewer Americans elect to pay for insurance coverage. However, NFP hospitals
may have less revenue going forward.7
When it comes to business operations, for-profit and NFP health systems
Continued on page 22
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FIGURE 2

are quite similar. As Harvard professor
Clayton Christensen has noted in public
forums, both for-profit and NFP hospitals provide the same services, comply
with the same governmental regulations
and must generate profits to guarantee
their long-term sustainability. (See
Figure 2.)
For-profit, tax-paying hospitals provide equivalent levels of charity care as
NFP hospitals, and NFP health systems
generate equivalent operating margins to

their for-profit counterparts (See Figure
2.) 8 When asked, most Americans
cannot identify whether their local hospital is taxable or tax-exempt.
To date, NFP hospitals have expertly
deflected demands that they offer more
expansive, explicit and transparent benefits to their communities in exchange for
not paying taxes and accessing tax-exempt debt.
The ACA requires NFP hospitals to
conduct health needs assessments and

pursue community health improvement.
The law did not, however, specify measurable indicators to assess compliance.
Longer term, the inability to distinguish tax-exempt and taxable care
delivery poses an existential challenge for
NFP health systems. It makes justifying
NFP hospitals’ preferential tax status increasingly difficult.

“Unlocking” the Balance Sheet
through For-Profit Conversions
By converting to for-profit status,
health systems may choose to redirect
sizable cash assets to ‘higher and better’
uses. For example, a newly converted
health system can transfer ‘unlocked’ cash
into NFP foundations that provide the
following types of targeted services:
•• Tackling social determinants of
health
•• Improving local food quality
•• Investing in local pharmacies
•• Eliminating lead in drinking water
8

http://www.politico.com/interactives/2017/
obamacare-non-profit-hospital-taxes/
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•• Improving local infrastructure
•• Investing in education and engagement programs
More importantly, by converting to
for-profit status, health systems can reorient operating profiles to become more
competitive. Steward Health Care pursued this strategy to achieve significant
operational and financial agility while revitalizing its care mission.
In 2010, Caritas Christi was a failing
Massachusetts-based system with six
hospitals, sub-standard facilities, declining patient volume, poor quality scores
and substantial operating losses.
Lacking alternatives, Caritas Christi
sold its assets to Cerberus, a private equity
company, rebranded itself as Steward
Health Care and embarked on a path to
profitability, transformation and national
significance.
Steward restructured its debt, invested in new capital projects, expanded to
nine hospitals and embraced Accountable
Care. With its acquisition of eight
Community Health Systems hospitals in
May 2017 and 19 IASIS hospitals in
September 2017, Steward became a
36-hospital system operating in 10 states
with approximately $8 billion in annual
revenues.9
Today Steward operates as a riskbearing accountable care company
well-positioned for continued growth

9

and profitability. Physician-led and customer-focused, Steward demonstrates
that for-profit health systems can break
free of volume-base business practices to
deliver high-quality, cost-effective care
while benefiting local communities with
tax dollars, economic growth and improved population health.

Ends and Means
Ultimately, organizational tax status
is a tactical decision. The true measures
of hospital performance are quality and
consistency of care outcomes, operational
efficiency and superior customer
experience.
Paying taxes would not require hospitals to forego their non-profit status,
but it would relieve them of filing community benefit reports and free them to
operate with greater strategic flexibility
and without artificially-imposed profitability constraints. These could turn out
to be competitive advantages as the
healthcare marketplace becomes more
competitive, transparent and consumeroriented.

https://www.prnewswire.com/news-releases/steward-health-completes-acquisition-of-iasishealthcare-300528426.html

Debating community benefit can
become a distraction that compromises
health systems’ ability to optimize
performance. Converting to for-profit
status will be the right strategy for some
health systems, like Steward Health Care,
that want to reposition and/or redirect
cash assets to more beneficial purposes.
In the final analysis, it’s not whether
hospitals pay taxes that will determine
their long-term sustainability and benefit
to society. It’s whether they can deliver
the right care at the right time in the
right place at the right price.
David W. Johnson is
the CEO and Founder of 4sight Health,
a h e a l t h c a re b o u tique specializing in
thought capital, strategic advisory services
and venture investing/
capital raising. 4sight
Health operates at the intersection of
healthcare economics, strategy and capital formation. The company’s four-stage
analytic (Assess. Align. Adapt. Advance.)
reflects the bottom-up, evolutionary
character of market-driven reform. Mr.
Johnson can be reached at 312-560-0870
or david.johnson@4sighthealth.com.
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April 26-28, 2018

Washington State Health Information Management
Association
2018 Annual Meeting

Lynnwood Convention Center
Lynnwood, Washington

https://www.wshima.org/annualmeeting/

May 2-4, 2018

Healthcare Financial Management Association
Spring Seminar 2018

Manchester Grand Hyatt San
Diego
San Diego, CA

https://www.hfma.org/Seminars/Registration/

May 4, 2018

Rhode Island Healthcare Information Management
Association
2018 Annual Meeting

Radisson Hotel Providence Airport
Warwick, RI

http://www.rihima.org/wordpress/event/rihimaannual-meeting-2018/?instance_id=14

May 20-23, 2018

National Cancer Registrars Association 44th Annual
Educational Conference

Sheraton New Orleans Hotel
New Orleans, LA

http://www.ncra-usa.org/
Conference/2018-Annual-Conference

May 20-23, 2018

Healthcare Financial Management Association
Florida Chapter 2018 Annual Spring Conference

The Vinoy® Renaissance St.
Petersburg Resort & Golf Club
St. Petersburg, FL

https://www.eventbrite.com/e/
hfma-florida-chapter-2018-spring-conferenceannual-meeting-registration-43702316806

May 23-24, 2018

Healthcare Financial Management Association
Region 1 17th Annual Conference

Mohegan Sun
Uncasville, CT

https://www.hfmaregion1.org/conference-details/

June 2-6, 2018

California Health Information Association
Convention and Exhibit 2018

Town and Country San iego
San Diego, CA

http://www.californiahia.org/convention-exhibit

June 24-27, 2018

Healthcare Financial Management Association
2018 Annual Conference

Venetian-Palazzo Sands Expo
Las Vegas, NV

https://annual.hfma.org/2018/Public/Enter.aspx
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