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More Changes Coming to Healthcare
Delivery
The passage of the Medicare Access
and Children’s Health Insurance Program
(CHIP) Reauthorization Act of 2015
(MACRA)1 has contributed to changes in
healthcare delivery by redesigning Medicare’s payment and delivery methods for
physicians and other clinicians.
MACRA repealed the highly debated
sustainable growth rate (SGR) formula
which eliminates the 21 percent across-theboard cut in Medicare’s provider payments.
This legislation supports Medicare’s efforts
to move rapidly from the current fee-forservice (FFS) reimbursement model toward
value-based payments for physician services.
Healthcare in the United States is in
the midst of a financial and clinical overhaul
driven by new legislation that attempts to
improve outcomes and reduce costs. Reinventing our healthcare system across the
entire care continuum and getting over 16
million healthcare workers2 to follow new
rules and regulations is about as complicated
as putting a man on the moon. Luckily we
were successful in that endeavor and we
expect to be equally successful implementing
healthcare’s sweeping changes.

Industry leaders and policymakers have
tried countless incremental fixes designed at
improving care and reducing costs—but none
has had much impact. In 2010, the catalyst
for reform became law with the passage of
the Patient Protection and Affordable Care
Act also known as the Affordable Care
Act (ACA).3 The law established a Health
Insurance Marketplace4 designed to improve
consumer access to affordable healthcare
through private payers and provided strong
financial incentives in publicly financed
healthcare programs tying provider payment
to quality of care and efficiency.
Continued on page 4
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Valuable Insights for Healthcare’s
Biggest Challenges in 2016
MiraMed’s corporate headquarters is
located in Jackson, Michigan, which is in
the south-central part of the state, about 40
miles west of Ann Arbor. Those familiar
with Michigan know that it is called the
state of lakes. Some say you cannot drive
in a straight line in Michigan for long
without hitting a body of water. Just
like the thousands of lakes in Michigan,
today’s healthcare industry has thousands
of challenges that need to be fixed. In
2016, some of the biggest challenges facing
healthcare executives are rapidly changing
rules and regulations, pricing for services,
improving patient satisfaction and the
enormous task of securing patient health
information.
In this quarter’s issue of The Focus,
our authors address these issues and other
relevant topics that I hope will resonate with
our readers. In this edition, we are pleased
to introduce six new contributors. Allison
Hart is the Vice President of Marketing
for West-Televox in Mobile, Alabama. In
her article, Awaken Patients and Encourage
Self-Care
with
Technology-Enabled
Outreach, she outlines new strategies for
technology-enabled patient engagement
that can expand the use of appointment
reminder technologies and improve patient
satisfaction. The article HIPAA Enforcement
Gets Serious—Are you Ready? was written as a
collaboration by authors Susan Huntington,
James Bowers and Eric Fader, healthcare
attorneys with Day Pitney LLP in Hartford,
Connecticut. The article discusses the
importance of healthcare data security and
how the government is vigorously pursuing
HIPAA enforcement.
Karin Bierstein, Vice President for
Strategic Planning and Practice Affairs at
Anesthesia Business Consultants in Jackson,
Michigan, has written an interesting piece
called Healthcare Price Variation is Alive and
Well. It highlights the variation of healthcare
pricing between geographic regions and

why pricing differs by region, city and even
from hospital to hospital. In his article
The Anti-Kickback and Sales Force Referral
Compensation: A Primer Martin Merritt,
a health lawyer and partner at Friedman
& Feiger in Dallas, Texas, has contributed
an article that outlines the risks physicians
take if they remunerate other physicians for
patient referrals.
The article The Importance of
Sustainability in Talent Management for
Corporations was written by Louis Carter,
CEO and Founder of the Best Practice
Institute in West Palm Beach, Florida.
He explains how enterprises today are
finding that young leaders are concerned
with more than just a paycheck; they
want their companies to make a positive
impact on society. Finally, new contributor
Stuart Covit has written an informative
article titled Computer Assisted Coding—
An Evolving Tool for Health Information
Management. He offers his perspective on
the emerging technological innovations of
computer assisted coding that are designed
to reduce costs and improve accuracy.
Returning contributor Phil Solomon,
Vice President of Global Services at
MiraMed in Atlanta, Georgia, leads off this
edition of The Focus with an article titled
MACRA and the Medicare Payment Reform
Juggernaut. He reveals how the passage of
the Medicare Access and Children’s Health
Insurance Program Reauthorization Act of
2015 (MACRA) has contributed to changes
in healthcare delivery by redesigning
Medicare’s payment and delivery methods
for physicians.
Our last subject matter expert for
this edition is David Johnson, CEO and
Founder of 4sight Health based in Chicago,
Illinois. He has written an eye-opening
article titled Manipulating Demand: Paying
Patients for Lower-Cost Care. David shares
his insight about the emerging trend of
patients seeking non-traditional companies

that offer greater pricing transparency and
even pay incentives for receiving care at
lower-cost treatment centers.
At MiraMed, our goal for publishing
The Focus is to deliver timely and pertinent
content that offers best practice strategies
and stimulates conversations about the state
of our healthcare system and how we can
improve it. Healthcare providers are facing
a trend toward consumerism, driven by
more patient financial accountability, as well
as improving the health of our population
and managing healthcare costs. In the
United States, advancing clinical innovation
and care delivery is the cornerstone of our
healthcare system. To deliver the highest
quality in the world, we need to have a
financially stable foundation to make our
system run. Our goal at MiraMed is to
contribute to the financial health of our
clients by delivering services that enhance
their operations. To accomplish this, we need
to stay current with today’s trends and always
be on the lookout for innovative strategies
to improve revenue cycle performance. To
that end, we participate in many industry
associations that provide information
on cutting-edge trends. The
most prominent trade group
is the Healthcare Financial
Management
Association
(HFMA).
This year
HFMA is holding their
annual ANI conference
in Las Vegas from June
26-29. MiraMed will be
in booth 1421, so please
come by and say hello. We
hope to see you then!
With best wishes,

Tony Mira
President and CEO
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Awaken Patients and Encourage SelfCare with Technology-Enabled Outreach
How to Expand the Use of Appointment Reminder Systems
to Engage and Activate Patients
Allison Hart
Vice President of Marketing
West-Televox, Mobile, Alabama
Physicians know there are limits to
what they can do if patients don’t follow
care instructions, make healthy choices
and take responsibility for actions that
impact their health. Achieving optimal
health for patients requires effort from
both medical providers and patients.
But the truth is, many patients are not
engaged in their care. Instead, they
tend to view their role as being that of
a “recipient” rather than a “participant”
in healthcare. Physicians and other
providers understand that this needs
to change, and they are beginning to
realize that they are the ones positioned
to drive that change. As a result, many
healthcare organizations are working to
expand outreach efforts to engage and
activate patients—and they are finding
success by leveraging their appointment
reminder systems to do so.
A study conducted by the Center for
Advancing Health examined attitudes
toward patient engagement and found
that healthcare leaders believe even
the most active, capable individuals
require support in order to engage
in their health and healthcare. In a
report on the study’s findings, Steven
E. Weinberger, American College of
Physicians suggested that “To get better
engagement, a push needs to come from
both the clinician and the patient side—
each interact with the other.”
It isn’t just providers that feel
patients need to be coached on how
to become more involved in their

Connecting and Engaging With
Patients

care; healthcare consumers share this
sentiment.
According to research
findings from West Corporation, 83
percent of people say they don’t always
do what their doctors tell them, yet more
than 40 percent of those individuals say
they would follow their doctor’s orders
if they received some reminder or nudge
between visits. This is encouraging and
shows that outreach can engage patients
and influence actions.
A majority of hospitals and
physicians already have tools in place
they can use to conduct outreach
and drive engagement. In fact, for
the approximately three-quarters of
healthcare providers that currently utilize
appointment
reminder
technology,
creating digital outreach campaigns
for expanded communication purposes
can be done effortlessly using existing
systems.

Today, most patients can easily be
reached by text message, voice message
or email. That is because patients are
seemingly always connected to the
device that connects them with any
of these types of messages … the cell
phone. According to 2015 Pew Research
data, 92 percent of adults in the United
States own a cell phone, and nearly seven
out of ten of those are smartphones.
Additionally, Americans are very
attached to their devices and tend to
have them nearby at all hours of the
day and night. Around half of surveyed
Americans say they can’t imagine living
without their cell phone.
Not only are patients accessible,
but they also respond well to receiving
digital, between-visit communications
from their medical team. A West survey
found 51 percent of those who had
received a voicemail, text or email from
a healthcare provider reported feeling
more valued as a patient because of the
communication. Also, 35 percent said
digital communication improved their
opinion of their provider, and 34 percent
felt more certain about returning to
that provider for care. This feedback
reinforces the idea that tech-enabled
communication effectively increases
patient engagement.
Continued on page 9
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MACRA and the Medicare Payment Reform Juggernaut
Continued from page 1

Building on the principles set by
the ACA and the passing of MACRA,
the Centers for Medicare and Medicaid
Services (CMS) has targeted 30 percent
of Medicare payments to be tied to the
quality of care or value through alternative payment models by the end of 2016
and 50 percent by the end of 2018.
As our population ages, it is more
important than ever to have the appropriate provider incentives in place to care
for the almost 60 million Americans that
are eligible for Medicare today and the
projected 80 million beneficiaries that are
estimated by 2030.4,5

The MACRA Program

The MACRA legislation is intended
to advance CMS’s goal for a value-based
payment system. Called by CMS as the
“Path to Value”6 from 2015 through 2021
and beyond, MACRA allows healthcare
providers to participate in one of two new
quality incentive programs:

2. Alternative
(APMs)

 Value Modifier (VM) or ValueBased Payment Modifier (VBM);

Payment

Models

With MACRA, a new payment
framework consisting of annual fee
updates and incentives will be implemented for MIPS and APMs. The
schedule for the program is:

1. Ending the sustainable growth
rate formula;

 2020 through 2025: zero percent
update each year (subject to MIPS
and APM adjustment)

4. Combining existing quality reporting programs into one system; and
5. Providing support for physician
practice transformation.
1

2

3

4
5

6

7

The MIPS7 is a new program that
combines parts of:
 Physician Quality
System (PQRS);

 1/1/2015 through 6/30/2015: zero
percent update

3. Creating a built-in period of
financial stability for providers;

The Merit-Based Incentive
Payment System (MIPS)

1. Merit-Based Incentive Payment
System (MIPS)

MACRA provides CMS the leverage required to drive quality measure
development with the aim of providing
patients with better care while spending
more intelligently and improving clinical
outcomes. With the passing of MACRA,
there are five significant changes to the
Medicare payment system:

2. Establishing a new framework for
rewarding value;

conversion factor” for all other
professionals, set at 0.25 percent.

 7/1/2015 through 12/21/2015: 0.5
percent update
 2016 through 2019: 0.5 percent
update each year (subject to MIPS
adjustment beginning in 2019)

 2026 and beyond: Annual updates
during this period consist of:
1. A “qualifying APM conversion
factor” for professionals participating in qualified APMs is set
at 0.75 percent; and
2. A

“non-qualifying

APM

H.R.2 - Medicare Access and CHIP Reauthorization Act of 2015, 114th Congress (2015-2016) https://www.congress.gov/
bill/114th-congress/house-bill/2/text
U.S. Bureau of Labor Statistics states that there are 16 million medical-related jobs, http://www.exploremedicalcareers.
com/1-in-8-americans-employed-by-u-s-healthcare-industry/
Patient Protection and Affordable Care Act, https://democrats.senate.gov/pdfs/reform/patient-protection-affordable-careact-as-passed.pdf
Health Insurance Marketplace, http://obamacarefacts.com/insurance-exchange/health-insurance-marketplace/
The next generation of Medicare beneficiaries, http://www.medpac.gov/documents/reports/chapter-2-the-next-generationof-medicare-beneficiaries-(june-2015-report).pdf?sfvrsn=0
CMS, Path to Value, https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/Value-BasedPrograms/MACRA-MIPS-and-APMs/MACRA-LAN-PPT.pdf
The Merit-Based Incentive Payment System (MIPS), https://www.cms.gov/Medicare/Quality-Initiatives-PatientAssessment-Instruments/Value-Based-Programs/MACRA-MIPS-and-APMs/MACRA-MIPS-and-APMs.html

 Medicare
Electronic
Record (EHR); and

Reporting

Health

 Medicare EHR Incentive Program
for Eligible Professionals (EPs),
commonly referred to as Meaningful Use.
The basis of the program has four
fundamental attributes:
1. Quality: Includes existing measures
for quality performance programs,
in addition to new measures developed through notice and comment
rulemaking by CMS, and actions
used by qualified clinical data
registries and population-based
measures;
2. Resource Use: Includes measures
utilized in the current VBM
program, with additional enhancements based on public input.
These refinements must ascertain
specific clinical criteria and patient
characteristics to include patients
in care episode and patient
condition groups for resource
use measurement purposes. The
process also must develop patient
relationship categories and codes
that distinguish the relationship
with a physician toward a patient
at the time of furnishing an item
or service;
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3. Clinical Practice Improvement
Activities (CPIA):
Reflects
professionals’ efforts to improve
clinical practice or care delivery
resulting in improved outcomes
that include at least the following:
1. Expanded practice access
population management;
2. Care coordination;
3. Beneficiary engagement; and
4. Patient safety and practice
assessments in an alternative
payment model.
4. Meaningful Use (MU): Includes
meeting current EHR MU
requirements, as demonstrated by
the utilization of a certified system.
The MIPS program that adjusts
payments to providers is entirely voluntary. The fee-for-service8 payment model
is still available to those providers who
want to follow it.
Beginning in 2017, MIPS will annually measure Medicare Part B providers
in four performance categories to derive
a “MIPS score” (0 to 100), which can
significantly change a provider’s yearly
Medicare reimbursement. The performance categories reflect the following:

Components of the MIPS Score
MIPS (0-100 pts)
MU
(25%)

Those who are participating in the
MIPS program will be eligible for positive, negative or no payment adjustments,
plus an opportunity to be awarded additional incentive payment adjustments
based on composite performance scores.
Payment adjustment criteria are:
 Positive Adjustments: Eligible
professionals whose composite
performance scores are above the
threshold will receive a positive
payment adjustment, with higher
performance scores receiving
proportionally larger incentive
payments. The magnitude of
positive payment adjustments will
vary and will maintain budget
neutrality considering the amount
of negative payment adjustments
(except in certain limited circumstances), with a cap of three
times the annual cap for negative
payment adjustments.
 Negative
Adjustments:
The
maximum negative adjustment
will be as follows: four percent in
2019, five percent in 2020, seven
percent in 2021, and zero percent
in 2022 and subsequent years. The
maximum negative adjustment
FIGURE 1

will apply to eligible professionals whose composite performance
score falls between zero and
one-fourth of the performance
threshold and smaller negative
adjustments will apply to composite performance scores closer to
the limit. Such negative adjustments will fund positive payment
adjustments for professionals with
composite performance scores
above the threshold.
 Zero Adjustments: Composite
performance scores at the threshold will receive no MIPS payment
adjustment.
 Additional Incentive Payment
Adjustment:
An
additional
adjustment will be available for
exceptional performance on a
linear distribution basis, with
better performers receiving larger
incentive payments. The aggregated incentive payments will
equal $500 million annually from
2019 through 2024.
The illustration in Figure 1 shows
the milestones for payment updates and
risk/reward compensation.

Milestones for Payment Updates and Risk/Reward Compensation

Clinical
PQRS/VMB
VBM Cost
Practice
Quality
(30%)
Improvement
(30%)
(15%)

MIPS measurements will be
updated yearly through public notice,
and the results are available on the CMS
Physician Compare website. While it
was not the intention of the program,
making this data available to consumers
is a giant leap in the right direction for
more consumer transparency.
8

CMS fee-for-service payment model, https://www.
medicaid.gov/medicaid-chip-program-information/
by-topics/delivery-systems/fee-for-service.html

Source: Making Way for MACRA: Positioning Your Organization for Payment Reform, http://www.ecgmc.com/
thought-leadership/articles/making-way-for-macra-positioning-your-organization-for-payment-reform

Continued on page 6
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MACRA and the Medicare Payment Reform Juggernaut
Continued from page 5

The Alternative Payment Models (APM)
MACRA
provides
incentive
payments for EPs participating in certain
types of APMs.9 The program is for qualified providers who derive a significant
portion of their patients and payments
from APMs that include both risk for
financial losses and quality measurement.
MACRA requires quality measures used
in APMs to be comparable to the quality
measures used in MIPS.
Medicare defines any of the following as an APM:
 An innovative payment model
expanded under the Center for
Medicare & Medicaid Innovation
(CMMI), including Comprehensive Primary Care (CPC) initiative
participants;
 A Medicare Shared Savings
Program accountable care organization (ACO);
 Patient-centered medical homes
and bundled payment models; and
 Medicare Healthcare Quality
Demonstration
Program
or
FIGURE 2

Medicare Acute Care Episode
Demonstration Program, or
another demonstration program
required by federal law.
Becoming APM-qualified isn’t easy.
Providers must meet additional qualifying principles for APMs. They require
participants to meet all of the following
criteria:
 Uses quality measures comparable
to measures under the MIPS;
 Uses certified electronic health
record (EHR) technology;
 Bears more than minimal financial risk OR is a medical home
expanded under the CMMI; and
 Has increasing percentage of
payments linked to value through
Medicare or all-payer APMs.
Figure 2 shows the timing of updates
and revenue requirements for APMs.

aging industry stakeholders to move into
the APM program because it incentivizes the delivery of value-based care. The
difference between the fee-for-service
program and APM model is:
Category One: Fee-for-service payment
– no link to quality and value;
Category Two: Fee-for-service payment
– link to quality and value; and
A. Foundational payments for infrastructure and operations

If a provider chooses, they can opt to
stay in the fee-for-service program until
at least 2025. That said, CMS is encour-

B. Pay for reporting
C. Rewards for performance
D. Penalties for performance

Timing of Updates and Revenue Requirements for APMs

Category Three: APM built on quality
and value fee-for-service architecture; and
A. APMs with upside gainsharing
B. APMs with downside risk
Category Four: Population-based payment
(future program); and
A. Condition-specific populationbased-payment
B. Comprehensive population-based
payment
9

Source: Making Way for MACRA: Positioning Your Organization for Payment Reform, http://www.ecgmc.com/
thought-leadership/articles/making-way-for-macra-positioning-your-organization-for-payment-reform

Alternative Payment Models, https://www.cms.gov/
Medicare/Quality-Initiatives-Patient-AssessmentInstruments/Value-Based-Programs/MACRA-MIPSand-APMs/MACRA-MIPS-and-APMs.html
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FIGURE 3

High-Level Implementation Milestones and Timeframes of MIPS & APMS

a senior manager at ECG Healthcare
Management Consultants, highlighted
six areas that providers should consider
between now and when MACRA kicksoff in 2019:
1. Changes to CMS’s payment
methodologies for nonphysician
services should be expected as well.
CMS’s decision to measure and pay
differently for physician resource
utilization will affect costs in every
setting where physicians provide
services. Real changes in physician
behavior regarding ordered services will transform services payment.
We anticipate changes will begin
to occur around 2022, once CMS
has several years of data from this
program.

Source: Making Way for MACRA: Positioning Your Organization for Payment Reform, http://www.ecgmc.com/
thought-leadership/articles/making-way-for-macra-positioning-your-organization-for-payment-reform

MACRA Countdown to Go-Live
Many changes must occur before the
2019 go-live date. Figure 3 compares
high-level implementation milestones
and timeframes of the MIPS and APM
programs.
Before the kickoff of MACRA, the
completion of many mandated tasks for
measurement, development, processes,
design and reporting must be in place,
including:
 Policy discussion period for MIPS
and APM;

 Consideration
planning
measurement development;

and

2. Understanding the relationship
between Medicare Parts A and B
will become more complicated.

 Reporting and financial adjustments; and
 Annual updating
measures.

of

program

Providers will need to become
more sophisticated in understanding how performance under
Part B—particularly the resource
utilization incentive—will impact
reimbursement under Part A.
Therefore, providers must evaluate
their Medicare strategy and participation in various programs (e.g.,
MIPS, APMs, Medicare Advantage) as it may not be effective
simply to be a passive participant
in Medicare FFS.

The Effects of MACRA for Providers
and Healthcare Stakeholders
In his article, Making Way for
MACRA Positioning Your Organization
for Payment Reform,10 Dave Wofford,

3. Physician practice consolidation
and acquisitions will continue.
Many smaller physician practices
are unlikely to have the internal
resources necessary to take full
advantage of, and manage their
10

Making Way for MACRA: Positioning Your Organization for Payment Reform, http://www.ecgmc.com/
thought-leadership/articles/making-way-for-macrapositioning-your-organization-for-payment-reform

Continued on page 8
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MACRA and the Medicare Payment Reform Juggernaut
Continued from page 7

or the health system) bears the risk
and reaps the reward will be a hot
topic, especially considering the
cost associated with ramping up
technology capabilities for tracking the quality metrics built into
MIPS.

performance against, MIPS or
participate in an APM. This will
likely accelerate consolidation into
larger freestanding physician practices or integrated delivery systems.
Additionally, given the impact that
MIPS’s resource utilization feature
will have on hospital reimbursement, health systems may be even
more motivated to employ physicians to shape their incentives
appropriately.
4. Physician compensation and
service agreements will need to
evolve.
Physician compensation arrangements, as well as professional
services agreements, will need to
include physician incentives that
reflect those being implemented
by CMS. There will need to be
a strategy to address the disparate
performances from different physicians; certain physicians will have
the potential for much lower or
higher reimbursement rates. The
question of who (i.e., the physician

While these changes will not
happen overnight, they will begin
to take place within just a few
years. Therefore, assessing the
implications of MACRA upon any
long-term physician contracts that
are currently in negotiation or up
for renegotiation should happen
shortly. If necessary, flexibility
should be built into the contract
language to accommodate future
payment incentives.
5. Commercial contracts will need to
be amended.
Many commercial payor contracts
contain language that defines reimbursement regarding a percentage
of Medicare. While that has
worked well in the traditional FFS
world, it will not translate with
the introduction of MIPS, and
many commercial contracts do not
have sufficient flexibility in them
to accommodate this new feature.
Therefore, commercial payor
contracts should be reviewed to
determine their compatibility with
MACRA and language should be
adjusted as necessary.
6. Providers can have a voice in
shaping the final product.
MACRA involves an extraordinary degree of delegation to
CMS in fleshing out the details
of the plan and it mandates that
stakeholder input is considered
in developing these finer points.

Therefore, providers should take
advantage of the opportunity to
make their voices heard during the
stakeholder comment and review
process.

Summary
The passing of MACRA transcends
the repealing of the SGR formula and
signals the government’s continued desire
to evolve payment models that incentivize
providers to improve patient care, reduce
healthcare costs and make a significant
step toward an industry-wide value-based
payment system.
Healthcare leaders should stay ahead
of the juggernaut of information by
monitoring CMS’ release of information
detailing how the agency will implement
MIPS and the APM incentive payments,
including the creation of composite
scoring criteria and performance thresholds.
Phil C. Solomon serves
as the Vice President
of Global Services for
MiraMed, a global
healthcare revenue cycle
outsourcing company
and is the publisher
of Revenue Cycle
News, a healthcare
business information blog. As an executive
leader at MiraMed, he is responsible for
creating and executing sales and marketing
strategies which drive new business
development and client engagement. Phil
has over 25 years’ experience consulting
on a broad range of healthcare initiatives
for clinical and revenue cycle performance
improvement. He has worked with
industry’s
largest
health
systems
developing executable strategies for
revenue enhancement, expense reduction
and clinical transformation. He can be
reached at phil.solomon@miramedgs.com,
or by phone at (404) 849-8065 and also on
Twitter @philcsolomon.
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Awaken Patients and Encourage Self-Care with TechnologyEnabled Outreach
Continued from page 3

Turning Engagement Into Action
Automated outreach is useful for
connecting with patients, but getting
patients to take actions to improve
their health is the ultimate goal. These
examples show a few of the ways
healthcare providers can use outreach to
help patients get healthy and stay healthy.

Preventive Care
Preventive care is essential for longterm health—but it is underutilized.
According to the Centers for Disease
Control and Prevention, more than
100,000 lives could be saved in the U.S.
each year if everyone simply received
the appropriate clinical preventive care.
Unfortunately, many patients do not seek
preventive care because they aren’t sure
which screenings they need nor are they
accustomed to requesting these types of
services. Plus, patients often don’t realize
that some preventive services are available
for free—they assume preventive care is
expensive.
One way physicians and other
providers can mitigate confusion and
educate patients about recommended
screenings and coverage benefits is by
using their appointment reminder system.
Healthcare providers can use appointment
reminder technology to do things like:
•• Send personalized voice messages to notify individuals that
they are due for preventive exams
(like mammograms or colorectal
screenings) and encourage them to
schedule appointments;
•• Send timely text messages in the
fall to prompt patients to get flu
shots;
•• Share information that educates
patients on the Affordable Care

Act and the availability of no-cost
preventive services; and
•• Deliver healthy lifestyle reminders
to motivate patients to exercise and
eat balanced meals.
These are just a few of the
opportunities medical providers have to
use their existing technology to encourage
participation in preventive care. The
point is, it takes effort from providers to
propel patients into action. That provider
effort can be accomplished efficiently and
effectively by leveraging an appointment
reminder system.

Chronic Disease Management
In some ways patients with chronic
conditions have similar needs to healthy
patients. They require preventive services
and can benefit from appointment
reminders that are part of the routine of
managing their conditions. But in other
ways, caring for patients with chronic
conditions poses some unique challenges.
For example, patients with chronic
diseases may require more involved
monitoring between visits. They may
need medication reminders, follow-up
tests and more comprehensive support.
Healthcare providers that want to
use automated messages to help patients
better self-manage their chronic diseases
should follow these practices for maximum
effectiveness:
•• Deliver communications in the
form that patients want, at the time
that suits them;
•• Make sure messages can be easily
understood by non-professionals;
and
•• Include a call for patients to take a
particular action and an option for
them to easily respond.

Improving medical care outcomes
require innovating healthcare treatment
protocols,
exploring
technological
advancements and creating new medicine
applications. These components are not
the only keys to maintaining a healthier
population. Those receiving care must
take responsibility and can no longer rely
on their medical provider to be the sole
driver of their personal health.
It’s clear that active provider to
patient communication that encourages
self-care can drive the type of actions
that lead to better healthcare results.
Technology-enabled outreach strategies,
such as the expansion of appointment
reminder technologies, are likely to push
more patients to participate in their
healthcare. And that will drive better
health outcomes and reduce care costs.
It’s a win-win.

Allison Hart is a
regularly-published
advocate for utilizing
technology-enabled
communications to
engage and activate
patients beyond the
clinical setting. She leads thought leadership efforts for West Corporation’s
TeleVox Solutions, promoting the idea
that engaging with patients between
healthcare appointments in meaningful ways will encourage and inspire
them to follow and embrace treatment
plans—and that activating these positive behaviors ultimately leads to better
outcomes for both healthcare organizations and patients. Hart currently serves
as Vice President of Marketing for West
Corporation (www.west.com), where the
healthcare mission is to help organizations harness communications to expand
the boundaries of where, when and
how healthcare is delivered. She can be
reached at (251) 633-9252 or allihart18@
yahoo.com.
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HIPAA Enforcement Gets Serious—
Are You Ready?
Susan Huntington, Esq.
Counsel, Day Pitney LLP, Hartford, Connecticut
James (“Jim”) Bowers, Esq.
Senior Counsel, Day Pitney LLP, Hartford, Connecticut
Eric Fader, Esq.
Counsel, Day Pitney LLP, New York, New York

Background
Data breaches affecting the healthcare industry have reached epidemic
proportions. Over the past two years
massive breaches affecting millions of
individuals have been legion involving
Anthem, Premera, Community Health
Systems, Triple S Management Services, University of California, Los
Angeles Health, Excellus Health Plan,
Medical Informatics Engineering and
21st Century Oncology. Correspondingly, the number of breaches reported to
the Office for Civil Rights (OCR) of the
Department of Health and Human Services (HHS), which enforces the Health
Insurance Portability and Accountability
Act (HIPAA) keeps growing. OCR lists
more than 80 reported breaches involving 500 or more individuals1 in just the
first four months of 2016,2 including covered entities such as hospitals, physicians
and health plans along with business associates including a law firm, a gas and
electric company and a benefit plan.
The healthcare industry’s migration to increasing dependence on digital
technologies, including electronic health
records, population management programs, data analytics and cloud-based
computing, continues to create significant exposure for unauthorized access to
or release of vast amounts of electronic
1

2

protected health information (ePHI).
Cyberattacks are certain to continue
given the accelerated use of electronic
applications and reliance on digitalized
information.
While mega healthcare data breaches
likely involve sophisticated hacking by
organizations from global locations like
China and North Korea, most breaches
continue to be the result of theft or loss
of laptops, portable electronic devices or
other electronic media containing unsecured ePHI. Regardless of whether a
situation involves intentional unauthor-

Since the implementation of the Health Information Technology for Economic and Clinical Health (HITECH) Act in
2009, covered entities under HIPAA are required to report to patients as well as OCR (and often to state regulators) any
breach that involves 500 or more individuals in a single state or jurisdiction, and are also required to issue a press release.
See https://ocrportal.hhs.gov/ocr/breach/breach_report.jsf.

ized access to digital systems in order to
steal ePHI or negligent loss of devices
that contains ePHI, it is still a breach and,
therefore, a likely violation of HIPAA.
Until recently, the OCR had not
been very aggressive in its enforcement
actions against covered entities. This fact
was noted in an audit report released in
September 2015 in which HHS’s Office
of Inspector General (OIG) found that
OCR had been less than effective in its
enforcement of the HIPAA Privacy Rule.
OCR accepted OIG’s audit finding and
undertook to resume HIPAA compliance
audits, which began in March 2016. Also,
OCR has become increasingly aggressive
in bringing enforcement actions when
ePHI has been compromised through
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data breaches. Regulatory fines have consistently been in the million dollar range
and enforcement is likely to increase now
that OCR has resumed its HIPAA compliance audits.

Recent OCR Enforcement Activities
OCR significantly increased its
visibility through aggressive privacy enforcement in 2016, having brought six
actions since the beginning of the year.
Four of these have been announced since
mid-March, with the latest announcement that New York Presbyterian had
agreed to pay $2.2 million to resolve
claims that it violated HIPAA by disclosing two patients’ health information to
ABC personnel during the filming of the
documentary television series NY Med.
This resolution followed a $750,000
settlement with Raleigh Orthopaedic
Clinic, P.A. for allegedly failing to execute
a required business associate agreement
(BAA), a $3.9 million deal to resolve a
claim that The Feinstein Institute for
Medical Research did not have proper
privacy and security procedures in place,
and a $1.5 million settlement to address
allegations that North Memorial Health
Care System disclosed patient data to a
major contractor without a BAA.
Although the government has been
stressing the importance of BAAs since
the HITECH Act was released in 2009,
some covered entities still haven’t executed BAAs with all of their business
associates, and other covered entities
haven’t updated their existing BAAs to
comply with changes that were mandated
by the 2013 HIPAA Omnibus Rule. So
any healthcare provider or business associate that assumes that its BAA executed
several years ago puts it in compliance
with HIPAA’s current BAA requirements
is likely mistaken.
3

OCR’s Phase 2 Audits
In March, OCR announced the commencement of its long-awaited Phase 2
HIPAA compliance audits. The Phase 2
audit targets cover individual and organizational providers, health plans of all sizes
and functions and a range of business associates of these entities. The majority of
the audits will consist of remote desk reviews, although some onsite reviews will
take place. If the audits uncover serious
compliance issues, further investigations
may occur, with the potential imposition
of penalties and corrective action plans.
OCR has indicated through its updated audit protocol that a main focus of
the audits will be confirming that all necessary BAAs are in place and that they
meet current requirements. Therefore,
failure to have all required BAAs in place
could very well be considered an inherently serious violation with possible fines
or penalties, given the core importance of
BAAs under HIPAA.
Unfortunately, even if a covered entity or business associate is lucky enough
not to be chosen for an OCR audit, it is
not out of the woods. When (not if ) a
breach occurs, the spotlight will be focused on key compliance elements of
HIPAA.

Breach May be Inevitable—Are
You Ready for the Spotlight?
In their investigations of breaches,
OCR and state regulators generally first
seek to confirm the presence of basic
privacy and security safeguards they consider fundamental. These items have
been requirements for over a decade, so
OCR and state regulators will likely show
little mercy when they are not in place:3
•• privacy and security awareness
training of employees;

One example is a 2016 settlement announced by the Connecticut Attorney General, in which a hospital and its business
associate, an international information technology company, agreed to pay a $90,000 fine and agreed to changes in its
policies and procedures following a breach in which the required BAA was not in place. See http://www.ct.gov/ag/lib/ag/
press_releases/2015/20151105_hartford_hospital_privacyavc.pdf

•• policies and procedures;
•• security risk analyses and risk
management plans;
•• intrusion detection and firewalls;
•• encryption of mobile devices; and
•• business associate agreements and
vendor management.
If these controls are not in place, a
company will find itself in a defensive position from the outset.

Elements of an Effective HIPAA
Privacy and Security Program
Cybersecurity is a business risk, not
purely a technology risk, and needs to
be managed on an enterprise-wide basis
to include people, process and technology. Healthcare data breaches are usually
caused by a combination of control failures (involving, e.g., patch management,
incident response, network perimeter
monitoring and employee training) at
healthcare entities that result in compromising the privacy and security of ePHI.
The remediation needed to address those
control failures is the implementation of
a comprehensive data privacy and secuContinued on page 12
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rity compliance program. The following
are elements of an effective cybersecurity
program, which are derived from the requirements articulated in OCR’s HIPAA
Audit Program Protocol for examining
the compliance of healthcare entities with
HIPAA’s privacy, security and breach notification rules:
1. Document cybersecurity compliance program in writing;
2. Assign an accountable individual
or office;
3. Periodically assess privacy and
security risks (involving, for
example, inventory collection,
storage, access, use, disclosure,
transmission and destruction of
data) and identify risks to the
security, confidentiality, integrity
and accessibility of data;
4. Develop administrative, physical,
and technical safeguards to control
the risks identified through risk
assessment—an essential control
is a data incident response plan
that ensures timely notification to
affected individuals and regulators;
5. Conduct testing and monitoring
of the effectiveness of safeguards
to address identified risks;
6. Use reasonable diligence in selecting responsible service providers
and bind them contractually to
implement appropriate privacy
and security safeguards;
7. Engage in good document creation
practices (e.g., limit collection of
ePHI) and implement reasonable data retention practices (i.e.,
dispose of data when no longer
needed);
8. Train employees to avoid or stop
unintentional disclosures and

violations of privacy and security
policies; and
9. Audit program policies against
practices to ensure that policies are
effective.
An effective cybersecurity program
should be tailored to the size, complexity, core activities and corresponding
information security risks associated with
the particular organization. An effective
program begins with a risk assessment
process that: (i) identifies current and
emerging cybersecurity risks that may
damage an entity’s operations, financial
condition and reputation; (ii) assesses the
seriousness of those risks; and (iii) puts
in place a control framework to manage those risks. An effective program
provides early detection of cyber threats,
thereby enabling a company to address
cyber vulnerabilities before they result in
a data breach.

A risk assessment should examine
the administrative, physical and technical controls for safeguarding ePHI. Areas
that would need to be assessed include: (i)
policies and procedures relating to workforce security, access, security incidents
and contingency planning; (ii) training
on such policies and procedures; (iii) facility access controls, workstation use
and security, device and media controls;
(iv) transmission security (encryption),
person and entity authentication and integrity controls (to prevent alteration and
destruction); and (v) vendor privacy and
security assessments and safeguards. The
assessment of the sufficiency of vendor
privacy and security safeguards is critical given the amount of healthcare data
accessed by vendors and the fact that a
substantial percentage of healthcare data
breaches have resulted from poor vendor
security controls.
Cybersecurity risk assessment processes are now encouraged or mandated
by many federal and state regulators.
First and foremost, a security risk assessment is required under the HIPAA Audit
Program Protocol. In its pilot HIPAA
audits conducted during 2011-2012,
OCR found that a major deficiency was
the failure to conduct a security risk assessment to identify and mitigate risks to
ePHI. These risk areas included ePHI
on exposed servers, laptops unencrypted,
default passwords not changed, security
software not up to date and inadequate
security training.

I Know I Need to be Prepared,
but Where to Start?
Since healthcare data breaches have
become daily occurrences, healthcare entities and their business associates should
not be penny-wise and pound-foolish
in strengthening their privacy and security control environments. Based on its
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annual benchmark study of healthcare
organizations, the respected Ponemon
Institute has determined that the costs
associated with a data breach have continued to increase to an average of $2.35
million in 2015.4 Therefore, it is prudent to dedicate adequate resources to
build an effective cybersecurity compliance program rather than bearing the
expenses resulting from a data breach,
which can include expenses for breach
notification and credit monitoring, legal
advice, forensic investigation, data repair/replacement, business interruption,
regulatory fines and penalties and civil
lawsuits—not to mention the adverse
impact on reputation.		
Implementing compliance controls
can be overwhelming. Where should an
organization start? Focus on where OCR
and state regulators focus:
1. Perform Risk Assessment
As previously discussed, the most
common deficiency found by OCR in its
pilot audits was an organization’s failure
to conduct a security risk assessment to
identify and mitigate risks to ePHI. This
deficiency continues to be found in recent
OCR enforcement actions. Accordingly,
this area of noncompliance should be the
primary focus for both covered entities
and business associates. While these risk
assessments can be very in-depth, they
don’t have to be overly complicated. For
example, Day Pitney LLP has developed
a HIPAA Self-Assessment Tool based on
OCR’s audit protocol to assist covered
entities and business associates in performing a risk assessment.5
2. Update Business Associate Agreements
OCR and state regulators have no
tolerance for the absence of BAAs between covered entities and their vendors.
4
5

Every covered entity should review its
existing relationships with business associates to ensure that an up-to-date BAA
that complies with HIPAA requirements
has been executed.
3. Adequate Employee Training
Ensure that employee training
contains the most current HIPAA requirements. Consider having enhanced
training for those employees who have
more access to and handle PHI such as
data analysts, medical records personnel
and clinicians. Be sure to maintain records that document employee training
on at least an annual basis.
4. Develop an Incident Response Plan
Organizations need to be able to act
quickly in the event of a data breach. An
incident response plan enables a company
to handle data incidents efficiently, thereby minimizing damage to the company
in the event of a data breach. A wellexecuted response plan will facilitate the
validation, investigation and mitigation of
a data breach and ensure timely notification of regulators and affected individuals.

Conclusion
This article is intended to provide
a blueprint for managing HIPAA compliance exposure. As noted, a HIPAA
compliance program should be tailored
to the size, complexity, core activities and
corresponding data security risks faced
by an organization. It is critical that a
HIPAA risk assessment be conducted to
determine what components should be a
part of the organization’s compliance program. Of course, an organization should
always seek legal advice if there are questions about the sufficiency of the privacy
and security compliance program it is
implementing or updating.

http://www.ponemon.org/blog/2015-cost-of-cyber-crime-united-states.
The HIPAA Journal noted that Day Pitney’s HIPAA Self-Assessment Tool was useful and simple to use. http://www.
hipaajournal.com/day-pitney-launches-new-hipaa-self-assessment-tool-ahead-of-compliance-audits-8218/. For
more
information, contact one of the authors through the email address provided.
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Healthcare Price Variation is
Alive and Well
Karin Bierstein, JD, MPH
Vice President for Strategic Planning and Practice Affairs,
Anesthesia Business Consultants, Jackson, Michigan
It is no secret that the cost of healthcare services varies greatly between geographic regions. A major new study from
the Health Care Cost Institute (HCCI),
National Chartbook of Health Care
Prices, examined price variation for 242
common medical services across 41 states
and the District of Columbia and found
a two- to threefold difference. The graph
in Figure 1, from the accompanying article by David Newman et al. (Prices for
Common Medical Services Vary Substantially among the Commercially Insured) in the April 2016 issue of Health
Affairs, shows the variation among average prices in the 41 states and D.C. when
each is compared to a national index figure of 1.00.
The Newman study represents one
of the largest inquiries into commercial
FIGURE 1

price variation in healthcare. Differences
in Medicare costs are also substantial, as
shown in the Dartmouth Atlas of Health
Care and elsewhere. Commercial price
information has been much less readily available than Medicare data. David
Newman is the executive director of the
HCCI and, together with his team of
HCCI researchers, was able to delve into
that organization’s commercial claims database containing nearly three billion paid
claim lines (line item elements, i.e., separately billable services in a medical claim)
processed by Aetna, Humana and United
Healthcare. The researchers found that
prices for 162 common services such as
imaging, ultrasounds, joint replacement
surgeries and cataract procedures were
reportable in all 41 of the states and D.C.
Their analysis revealed that the ratios of

Rate of state average prices to national average price for 162
common medical services, 2015 prices

average state private health plan prices to
the average national price for the 162 services varied from a low of 0.79 in Florida
to a high of 2.64 in Alaska. The amount
of variation between and within Metropolitan Statistical Areas was comparable.
Imaging, radiology and laboratory
tests show the greatest nationwide variation. The amounts allowed by the various insurance companies (as opposed to
charges) were not broken out separately
for surgeons and other specialists or hospitals. Prices for knee replacements varied most in California, with a $27,243 average price difference between Riverside
($30,261) and Sacramento ($57,504). In
Ohio, the average price of a pregnancy
ultrasound in Cleveland was almost three
times that of Canton ($522 and $183 respectively), even though the two cities are
only 60 miles apart.
As Newman and his colleagues point
out, “The questions that remain for researchers, policy makers and healthcare
leaders are as follows: Why do prices for
the same service differ markedly across
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distances of only a few miles, and what
amount of that difference is justifiable?”
Geographic differences in salaries,
rents or other cost-of-living indicators
may both explain and justify some of the
variation. Those indicators are certainly
higher in Alaska than in the continental
United States. But, as the study notes,
“the remaining variation is most likely
due to differences in underlying market
dynamics, such as varying market power,
a lack of transparency or the availability
of alternative treatments.”
It is not attributable to differences
in quality. A 2013 Institute of Medicine
study, Variation in Health Care Spending: Target Decision Making, showed
the lack of association between spending
and quality in both over-65 Medicare and
under-65 private insurance markets. Nor
do differences in the use of technology
explain the variation. The same technology is available in all states, and it is
implausible that physicians in the regions
with lower spending are consciously denying their patients needed care. In
fact, the evidence would indicate that
the quality of care and health outcomes
are better in lower-spending regions and
that there have been no greater gains in
survival in regions with greater spending.
(Fisher ES, Bynum JP, Skinner JS.  Slowing the Growth of Health Care Costs —
Lessons from Regional Variation. New

England Journal of Medicine. 2009 Feb
26; 360(9): 849–852.)  
What about the old chestnut, “our
patients are sicker?” Or to put the question in more technical terms, what about
risk adjustment?  Regarding their own
analysis, Fisher et al. stated, “It is highly
unlikely that these differences in growth
could be explained by differences in
health. Marked regional differences in
spending remain after careful adjustment
for health, and there is no evidence that
health is decaying more rapidly in Miami
than in Salem.”
The HCCI analyzed average prices
of 242 standardized groupings of diagnostic and procedure codes for healthcare
services, or “care bundles.”  The code or
codes compromising the bundle reflect a
typical collection of services consumed,
bypassing the issue of variations in utilization patterns, which might indicate
greater acuity among patients receiving
higher quantities of services. The 2013
Institute of Medicine study, however,
concluded that “variation in spending in
the commercial insurance market is due
mainly to differences in price markups by
providers rather than to differences in the

utilization of healthcare services.”
Many health policy experts believe
that the healthcare delivery and payment
systems are to blame. In 2009, Fisher
et al. wrote that “Consensus is emerging that integrated delivery systems that
provide strong support to clinicians and
team-based care management for patients offer great promise for improving
quality and lowering costs.” (Since no
policy makers are trying to raise costs,
lowering them in general would reduce
the amount of variation.)
The Affordable Care Act (ACA) was
intended, among other things, to reward
providers for providing high quality care
while holding costs down, i.e., for “value.”
The law introduced various new payment
systems such as shared savings programs
to Medicare, with a reduction in the rate
of spending growth as a result, but the
commercial market has only been affected marginally.
“The current political environment
makes it unlikely that reforms to control system-wide healthcare costs will be
achieved at the federal level in the near
Continued on page 16
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11. Improve the delivery of long-term
care.
• Examples from California,
Maryland, Montana, Oregon,
Texas and Missouri
12. Align scope of
community needs.

practice

with

13. Institute reference pricing in the
state employee plan.
• Example from California
14. Expand the use of telehealth.
• Examples from Maryland, New
York, Virginia, the District of
Columbia and Pennsylvania

future. States, however, are well-positioned to take the lead on implementing
cost control and quality improvement
reforms. Indeed, many states are already
innovating and seeing positive results,”
according to a paper by Zeke Emanuel
et al. (State Options To Control Health
Care Costs And Improve Quality) published by the Center for American Progress in April 2016. Emanuel and his team
provide descriptions and examples of the
following policy options for decreasing
spending and quality:

4. Implement bundled payments for all
payers.
• Examples
from
Arkansas,
Tennessee, Ohio and Delaware
5.

Institute global budgets for hospitals.
• Example from Maryland

6.

Launch all-payer claims databases.
• Examples
from
Maine,
Colorado, New Hampshire and
Washington

Policy options and selected state examples

7. Expand
evidence-based
home
visiting services.
• Examples from Minnesota and
South Carolina

1.

8.

Establish a cost growth goal.
• Examples from Massachusetts,
Maryland and Rhode Island

Improve price transparency.
• Examples from New Hampshire
and Massachusetts

2. Publish a health and cost outcomes
scorecard.
• Examples from Maryland and
Oregon

9. Integrate behavioral health and
primary care.
• Examples
from
Oregon,
Washington and Colorado

3. Adopt payment and delivery system
reform goals.
• Examples from Massachusetts,
Maryland, Rhode Island and
California

10. Combat addiction to prescription
drugs and heroin.
• Examples from Maryland,
Florida, New York and Rhode
Island

15. Decrease unnecessary emergency
room use.
• Examples from Georgia, New
Mexico, Indiana, Minnesota,
Washington and Wisconsin
The need to reduce variation in
healthcare spending that is driven by
pricing power rather than by population
health goals means that we are likely
to see more and more states and localities implementing their own versions
of the above strategies. Familiarity will
make the changes easier.
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The Anti-Kickback and Sales Force
Referral Compensation: A Primer
Martin Merritt, Esq.
Partner, Health Law & Healthcare Litigation, Friedman & Feiger, Dallas, Texas
Executive Director, Texas Health Lawyers Association, Dallas, Texas
Most providers are aware that paying
kickbacks for referrals is a felony under
the Anti-kickback Statute (AKS), 42 U.S.
Code § 1320a–7b (b)(1).1 You can get
in to very big financial trouble, and lose
your license. Unlike Stark law, 42 U.S.C.
1395nn., which only applies to physician
referrals, the AKS applies to remuneration
paid to anyone for arranging in whole, or
in part, the furnishing of services or items
covered by a federal healthcare program.
This means the AKS is broad enough to
cover payments to a sales force which is
paid on commission. The actual wording
of the statute reads:
Whoever knowingly and willfully solicits
or receives any remuneration (including
any kickback, bribe or rebate) directly
or indirectly, overtly or covertly, in cash
or in kind—in return for referring an
individual to a person for the furnishing
or arranging for the furnishing of any
item or service for which payment may
be made in whole or in part under
a Federal healthcare program, or in
return for purchasing, leasing, ordering,
or arranging for or recommending
purchasing, leasing, or ordering any
good, facility, service, or item for which
payment may be made in whole or in
part under a Federal healthcare program,
shall be guilty of a felony and upon
conviction thereof, shall be fined not more
than $25,000 or imprisoned for not more
than five years, or both.
The AKS specifically exempts bona
fide employees: [the statute does not apply

to] “any amount paid by an employer to an
employee (who has a bona fide employment
relationship with such employer) for
employment in the provision of covered
items or services.
In 1989, the OIG expressly stated in
the proposed rules that “We have decided
to adopt the definition of employee from
the Internal Revenue Service (IRA) set
forth in 26 U.S.C. 3121(d)(2).2 In other
words, the bona fide employee exemption
only applies to bona fide, W-2 employees.
The OIG continued, “We believe that
if individuals and entities desire to pay a
salesperson on the basis of the amount of
business they generate, then to be exempt
from civil or criminal prosecution, they
should make these salespersons employees
where they can and should exert appropriate
supervision for the individual’s acts.” See,
54 Fed. Reg. 3088, 3093 (1989).3 Under
the IRS Tax Code, a company typically is
responsible for controlling the actions of
its employees, but is not allowed to control
the details of the work of an independent
contractor.
The distinction likely also has its roots
in the traditional drafting of many state
anti-solicitation rules. Typically, a provider
cannot pay “another person” to solicit, but a
company often is allowed to solicit business
for itself, depending upon the context, this
is commercial free speech. This typically
extends to a company’s employees.
Independent contractors paid under
a 1099, are, by definition, “another person
or company” and would be required under
OIG rules to meet some other “safe

Anti-kickback Statute (AKS), 42 U.S. Code § 1320a–7b (b)(1) https://www.law.cornell.edu/uscode/text/42/1320a-7b
26 U.S. Code § 3121 - Definitions https://www.law.cornell.edu/uscode/text/26/3121
3
Office of Inspector General, U.S. Department of Health and Human Services http://oig.hhs.gov/compliance/safe-harbor-regulations/
4
Stark law governs physician self-referral for Medicare and Medicaid patients http://starklaw.org/stark_law.htm
1
2

harbor.” Usually the “Personal Services”
Safe Harbor is the closest fit. However,
this Safe Harbor will not be met if the
compensation fluctuates with the amount
of business generated. Further, if the
employment is less than full, time, the
exact schedule must be set in advance.
Thus, the 1099 sales contractor must be
paid a fixed overall aggregate rate and
have a fixed schedule. There are additional
requirements which further make this Safe
Harbor difficult to meet. State laws may
also prohibit payment for solicitation of
healthcare business which is even stricter
than Stark law 4 and the AKS.
If you are a provider considering
opening or investing in a clinical, or nonclinical healthcare businesses, be mindful
that the AKS is broader than Stark law.
Payments to a commissioned sales force
for the referral or recommendation of
business, can be illegal. It is best to consult
a health lawyer in your area, who can guide
you through the process.
Martin Merritt of
Dallas is a 29-year
Health Lawyer and
partner
Friedman
& Feiger in Dallas, Texas. He is the
Executive Director
of the Texas Health
Lawyers Association
and a Director of the Dallas Bar Association Health Law Section and has been
elected by his peers to serve as “Member at
Large” for 2016, which will place Martin
in line to become chairman of Health Law
Section in 2021. He represents companies
that serve the health industry and various
healthcare providers in healthcare litigation, compliance and administrative law.
He can be reached at (972) 788-1400 or
mmerritt@fflawoffice.com.
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The Importance of Sustainability in
Talent Management for Corporations
Louis Carter
CEO and Founder, Best Practice Institute, West Palm Beach, Florida
In 2016, enterprises are increasingly
finding that sustainability and corporate
responsibility are pivotal selling points
in the quest to attract and retain toptier talent. Some companies like UPS,
Praxair, Verizon, The Carlyle Group and
MGM have gone as far as to create Chief
Sustainability Officer roles within their
organizations. The millennial workforce of
today, which now comprises the majority of
the labor pool at 34 percent, according to a
Pew Research Center study from last May,
is largely responsible for the heightened
emphasis on sustainable business initiatives.
More than a paycheck, the young leaders of
the world want to make a positive impact
on society. Organizations are taking note
and seeking the leadership of the United
Nation’s (UN) Global Compact, as they
pursue new strategies to engage a new kind
of employee consciousness.
Best Practices Institute (BPI) senior
executive board, which includes human
resources and talent development executives
from Hilton Worldwide, Bristol-Myers
Squibb, Tyco and others, visited the UN
Global Compact’s headquarters in New
York City to learn about the 10 sustainability
principles which have governed the Global
Compact’s operating mission for the last
15 years. They met with the UN Global
Compact’s General Counsel & Chief of
Governance and Social Sustainability,
Ursula Wynhoven, who explained the
Global Compact’s objectives and purpose.
The organization, a subdivision of the
UN, is a voluntary initiative, which relies
on CEO commitments to integrate
sustainability principles into their business
models and support the UN’s goals. The
world’s largest sustainability initiative,
the Global Compact, counts 8,337
corporate participants in 161 different
countries, according to the organization’s

website. Wynhoven agreed that the UN’s
sustainability certification is an obvious
marketing boon for companies looking
to hire and retain elite millennial talent.
She then described the organization’s 10
principles.
“We have ten principles in the areas of
human rights, labor, environment and anticorruption and we engage companies on
what they can do to respect those principles
as well as what they can do to have a positive
impact on society and the environment,”
said Wynhoven.
The Global Compact’s 10 principles
include: support human rights; ensure
you are not complicit in human rights
abuses; respect collective bargaining rights;
eliminate all forms of forced labor; abolish
child labor; eliminate discrimination in the
workplace; take a precautionary approach
to environmental conflicts; promote greater
environmental responsibility; invest in ecofriendly technologies; and uphold a zerotolerance policy towards bribery and all
forms of corruption.
In a hyper-digital era where a poor
corporate citizenship scandal can be
magnified exponentially by Twitter,
Facebook and other online channels,
corporate deviance poses a significant threat

to an organization’s recruitment objectives.
But beyond recruitment, media exposure
of irresponsible business practices can
do irreparable damage to brand identity,
which diminishes margins and share value,
especially if the law gets involved.
Since healthcare in 2016 is such an
important topic on a national, regional
and local level, the risks of poor public
relations due to negative news surrounding
medicine, care or the economics of delivery
is so great, it is critical to make sure that
carefully crafted employee engagement
strategies and human resources’ practices
are employed to ensure that only positive
internal and external feedback reaches the
public sphere. Today, due to the prominence
of healthcare reform, the industry in general
is under a spotlight aimed directly at any
activity that could end up as negative news
in the press. Thus, any damaging issue, large
or small, can hurt a provider, health system
or corporation’s reputation.
Aside from healthcare, other industries
such as banking can be susceptible to
scrutiny as well. HSBC Holdings, mired in a
high-profile tax evasion scandal related to its
Swiss banking division, saw year-over-year
profits fall 17 percent in 2014 on the heels
of the bad press. The corruption headlines
contributed to lousy stock performance, as
the bank’s share value dipped 6.5 percent on
the day it disclosed Q4 earnings, according
to a Bloomberg story from in 2015.           
And
then,
there’s
SeaWorld
Entertainment, Inc. When the 2013
documentary “Blackfish” shed light on
the aquatic theme park’s cruel treatment
of its marine life captives, the negative
publicity went viral and had a catastrophic
effect on its stock. In SeaWorld’s August
2014 earnings report, weak revenue and
attendance data caused its share price to
plummet 33 percent in one day, according
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to CNN Money. SeaWorld executives
blamed their underwhelming numbers on
bad weather.
Balance sheet disasters like these are
the reason that 90 percent of corporate
boards have sustainability themes on their
agenda, today, according to Wynhoven. UN
Global Compact member and healthcare
firm Bristol-Myers has a corporate board
that exemplifies this trend. BMS Head
of Organizational Performance Dottie
Brienza, also a BPI board member who
participated in the UN meeting, noted
her company’s efforts to fight AIDS
in Africa and remove racial barriers to
specialty healthcare in developing nations.
Brienza also highlighted the importance
of sustainability initiatives in talent
recruitment and management.           
“Employees today, I think now more
than ever are really doing due diligence on
the companies or organizations that they
want to work for to ensure they are good
corporate citizens, that they give back and
pay attention to sustainability efforts,” said
Brienza.  
Beyond millennial’s sustainability
awareness, Brienza also pointed to shifting
labor demographics and argued that in the
future the labor pool for Western companies
will increasingly come from Latin America,
China, India, the Middle East and Africa.
Based on these projections, Brienza said
companies should ask themselves, “What
are we doing to engage in those markets
around the globe and also what are we
doing to understand the issues in those
regions and countries?”
Wendy Branche, vice president of
global organizational effectiveness at Tyco,
the security company, seconded many of
Brienza’s thoughts on sustainability and
talent management. Branche, also a BPI
board member, said sustainability initiatives
are in place “not only to attract, but continue
to engage people to a higher purpose.” She
highlighted Tyco’s vision of Zero Harm to
People and the Environment, which guides
the organization’s commitment to employee
safety and environmental protection.           
“Tyco’s commitment to zero-harm
has most positively impacted the employee

safety category,” said Branche. In 2014,
Tyco employees experienced 11 percent
fewer work-related injuries—a reduction
Branche attributes to Tyco’s policy efforts.
Additionally, Tyco’s total recordable
incident rate, (TRIR) which measures
workplace accidents, fell below one percent
to 0.97 percent last year, an unprecedented
feat, she said. In 2012, Tyco’s TRIR was 1.3
percent, which indicates that its corporate
responsibility initiatives are working.
Hilton Worldwide Vice President
of Corporate Responsibility, Jennifer
Silberman, whose company participated
in BPI’s meeting with the UN, also noted
the importance of sustainability in talent
management. Hilton is a UN Global
Compact member and has a presence in
97 countries. Additionally, the company has
expanded or plans to expand into Myanmar,
Guatemala, Tunisia, Georgia, Uganda and
others, according to Silberman. Speaking
to Brienza’s point of labor pool disruption
for Western multinationals, Silberman cited
Hilton’s efforts to engage international
talent.
Specifically, Silberman discussed
Hilton’s top-talent program, which
identifies leadership candidates in Europe,
Africa and the Middle East. Last year,
the top-talent candidates were tasked with
an assignment where they had to innovate
a business model with an embedded
sustainability component. Silberman also
touted a Hilton 2014 commitment to
impact one million young people through
programs that promote life skills and career
readiness and combat youth unemployment.
“Promoting a sustainable corporate culture
is especially significant to Hilton because a
growing number of hotel general managers
are nearing retirement-age,” she said.           
“We recognize that if we’re going
to continue to sustain the growth that we
have… we’re the fastest growing hospitality
company in the world… we have to have
the talent to support that, and a lot of that
talent is going to come from young people,”
she said.
The healthcare industry’s corporate
sustainability efforts have become an
important component for meeting business

objectives. Susan Camberis is Baxter
International’s head of Human Resources
(HR). Baxter provides acute care hospitals
with products to treat chronic and acute
medical conditions. Susan works with
employees in the company’s supply chain
and is involved in integrating sustainability
measures into Baxter’s HR practices.
Susan also discovered that HR has a
significant role to play in helping Baxter
achieve its sustainability priorities and that
sustainability matters to Baxter’s workforce.
In the company’s recent bi-annual employee
culture survey, approximately three-quarters
of Baxter employees said the company’s
sustainability programs were important to
them.
Having a comprehensive sustainability
program in place has helped corporations
and healthcare organizations recruit
and retain top talent. People want to
align themselves with employers who
demonstrate that they are willing to invest
in their employees and add value to the
communities.
Louis Carter is CEO
and founder of Best
Practice
Institute,
Chairman of the BPI
Senior Executive Board
and author of over 12
books on best practices
and
organizational
leadership. He works
with organizations such as the Pentagon,
United Nations and USAWC, among
others, creating sustainable and purposeful
partnerships that help promote positive
working environments for people around
the world and the Fortune 500 organizations
on BPI’s Senior Executive Board such as
Bristol Myers Squibb, Tyco, Pfizer, KeyBank,
MasterCard, Hilton Worldwide, Aramco,
Baxalta, among many others. He has won
the Leadership Excellence award, and was
awarded the Top HR Product of the Year
Award by the HR Tech Conference for his
creation of www.skillrater.com. He is a
frequent contributor and has been mentioned
in Fast Company, Investor’s Business Daily,
Business Watch Magazine, Pando Daily and
CIO Magazine. He has held numerous advisor,
facilitation and acceleration roles focusing
on public relations, research and technology
consulting. Mr. Carter can be reached at:
lou@bestpracticeinstitute.org.
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Manipulating Demand: Paying Patients
for Lower-Cost Care
David W. Johnson
CEO and Founder, 4sight Health, Chicago, Illinois
In October 2015, Planet Money aired
a podcast with the intriguing title “Pay
Patients, Save Money.” Their report
featured SmartShopper, a small New
Hampshire-based company that pays
customers for receiving care at lower-cost
treatment centers. Customers love the
service. Business is growing.
Companies
like
SmartShopper
exploit the large price gaps that exist
between high-cost and low-cost service
providers.   For example, blood tests cost
multiple times more in a hospital than in
a retail clinic. The wider the price gap,
the easier it is for SmartShopper to entice
patients to receive their care in low-price
venues.
Why does this occur? Healthcare
operates within an artificial economic
system where providers execute transactions
with limited patient/customer input and
receive cost-based reimbursement from
third parties (e.g., Medicare, commercial
health insurers). This payment system
leads to widespread pricing variation even
for routine procedures with no discernable
differences in outcomes or quality
measures. Treatment payments reflect
reimbursable costs, not market “value.”

Doctors, hospitals, drug companies,
medical device manufacturers and patients
themselves have resisted previous efforts
to redirect care to lower-cost facilities.
Will direct payments to patients become
the mechanism that fundamentally shifts
healthcare service provision toward lowercost, higher-value providers? Maybe so.

Smarter Medical Shopping
Former Anthem executive Rob
Graybill helped found SmartShopper in
2010. According to Graybill, fewer than
two percent of Anthem’s subscribers
use website transparency tools to make
smarter medical purchasing decisions.
Graybill thought there must be a better
way. SmartShopper provides treatment
prices, provider ratings and cash incentives
to customers who choose lower-cost
centers for dozens of routine procedures—
everything from blood tests ($25 cash
incentive) to bariatric surgery ($500 cash
incentive).
New Jersey-based Vitals bought
SmartShopper in October 2014 with
plans to expand its platform nationwide.
Vitals’ 2015 Book of Business Report
documents that over 16,000 customers
used the SmartShopper service in 2014.
$1.3 million in cash incentives saved
almost $11 million in procedure costs.
That’s quite a payback. The average
incentive payment was $83.46.
SmartShopper is not alone in
giving cash incentives to reward
customers for lower-cost care. Chicagobased HealthEngine contracts with selfinsured employers to offer their employees
“quality and price information for more
than 1.2 million physician and facility

providers for hundreds of the most common
medical and diagnostic procedures.” The
HealthEngine portal and concierge service
combine all necessary treatments into “allin-one clinical case bundles,” that enable
members to navigate their care experience
with ease.
HealthEngine is more aggressive than
SmartShopper in granting cash incentives
to individual members/patients. They pay
members up to 60 percent of the savings
between reimbursed costs and the actual
costs. Employers and HealthEngine share
the remaining savings.
Imagine the potential disruption to
healthcare delivery models if incentivebased payments drive meaningful volume
to lower-cost treatment venues.

A is for Autonomy
Narrow networks, higher deductibles,
higher co-pays and fixed-price reimbursement (i.e., reference pricing) are among
the strategies payers use to guide patients
to lower-cost treatment centers. The theory is that consumers at greater financial
risk (i.e., “skin in the game”) will choose
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more cost-effective care alternatives. This
can work, but it creates consumer backlash. Americans don’t like being told they
cannot pursue their preferred care alternatives. They want more, not less, control of
their medical decision-making.
Rewarding cost-conscious behaviors
transfers control for medical decisionmaking to consumers. They evaluate care
alternatives, determine cost-benefit tradeoffs and make value-based decisions. The
financial benefit to payers from forced
and engaged choices is equivalent.   Each
approach generates savings. From a
consumer relations perspective, however,
it is light-years better to achieve savings
with honey than castor oil.
The Planet Money podcast describes
how SmartShopper delights a group of
rural New Hampshire women. They
pool their cash incentives for annual
mammograms to rent a limousine, travel
for their procedures, do some shopping
and share a gourmet meal before returning
home. They break-even on the trip, have a
blast together and can’t wait to do it again
next year. Who says healthcare can’t be
fun!
Behavioral science teaches that having
a sense of personal autonomy augments
personal happiness and makes people more
productive.   The “pictures in consumers’
heads” shape purchasing decisions. As
American healthcare becomes more
consumer-oriented, customer preferences
will play a larger role in medical decisionmaking. Service offerings that understand
and cater to consumer preferences will
attract more customers.

T is for Transparency
Pricing information for routine
care is readily available.
Google
“MRI in Cleveland” and New Choice
Health provides a list of fourteen MRI
procedures with price ranges and links
to receive free quotes from competing
providers. The site also provides significant
educational information regarding the

procedure, its science, potential side
effects and what to expect before, during
and after the procedure. They do this for
over fifty categories of procedures. Their
tag line is “Get Informed. Make a Choice.
Save Money.”
With strong investor-backing, Smart
Choice MRI is expanding from Wisconsin
into the Chicago marketplace. They
charge a $600 flat rate for MRIs read the
same day by Cleveland Clinic radiologists.  
According to their website, equivalent
hospital-based MRIs average just under
$3,000. The company believes increased
consumer payment for medical services
will lead customers to their centers. Look
for SmartShopper to add Smart Choice
MRI to their Chicago provider network.

C is for Competition
Technology makes it easy for
consumers to compare prices and quality
metrics. Every treatment, doctor and
hospital will have rankings, performance
scores and quality measures. When the
certainty of a positive outcome is high,
consumer perceptions of quality shift
to price, convenience and customer
experience. Is it really surprising that New
Hampshire consumers choose treatments
at free-standing clinics with cash
payments, limousines and free dinners
over more expensive and less convenient
hospital-based treatments?
The wider the gap between
reimbursement payments and market

prices, the easier it becomes for independent
companies, like SmartShopper and
HealthEngine, to disintermediate highercost incumbents.
With greater transparency, expect
routine treatment prices to coalesce at
lower price points. The oversupply of
healthcare facilities (Boston has more
MRIs than Canada) will accelerate
movement to commodity prices for
routine treatments as providers compete
the “old-fashioned way” to maintain
market share.

Water, Water Everywhere! But
Not a Drop to Drink
None of this is good news for
incumbents relying on fee-for-service
payments.   Many, perhaps most, hospitals
will struggle to align their treatment
offerings, cost structures and operations
to commodity pricing and consumer-led
service demands.
It’s ironic that the operating models
that have enabled incumbents to prosper
for decades have become albatrosses.   Like
the ancient mariner in Samuel Coleridge’s
famous poem, incumbents cannot remove
the albatrosses from their necks until
they acknowledge the awful beauty of
bottom-up, value-based, market-driven
transformation.
David W. Johnson
is the CEO and
Founder of 4sight
Health, a healthcare
boutique specializing
in thought capital,
strategic
advisory
services and venture
invest ing /capita l
raising. 4sight Health operates at the
intersection of healthcare economics,
strategy and capital formation. The
company’s four-stage analytic (Assess.
Align. Adapt. Advance.) reflects the
bottom-up, evolutionary character of
market-driven reform. Mr. Johnson can
be reached at 312-560-0870 or david.
johnson@4sighthealth.com.
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Computer Assisted Coding—An Evolving
Tool for Health Information Management
Stuart Covit
Chief Operating Officer/Principal, Artificial Medical Intelligence, Inc., Eatontown, New Jersey

Introduction
The United States healthcare system
is challenged with increasing regulatory
pressures, accelerating bio-medical and
clinical technological advances, tighter
more restrictive reimbursement from
payers and the payment exposure from an
emerging patient liability financial class
which is rapidly growing. This leads to
the shrinking of funds available to expand
a hospital’s infrastructure. It often results
in healthcare information technology
priorities and attention being limited to
the primary financial application platform and the clinical information system
(CIS). Millions of dollars are committed to revising an old legacy CIS, often
decades beyond its end of lifecycle. The
assumption is that a new homogeneous
CIS environment with electronic record
capability will be the enviable byproduct of
any upgrade initiative. Unfortunately, this
is seldom the case as these systems have
not yet been able to encompass the entire
healthcare clinical-revenue cycle systems.
Since most clinical information
systems parallel order entry systems in
the business vertical, health information
management (HIM) departments consequently have been put in the position
as a secondary priority within hospital
systems. The CIS systems that are available to hospitals have yet to include a fully
functional Computer Assisted Coding
(CAC) capability within the main system.
Therefore, CAC technologies have been
historically made available from coding
specialized companies that offer bolt-on
systems that complement the CIS system.
It is interesting that most CIS systems have
not made it a higher priority to provide

an integrated coding system tucked into
their platforms. The process of efficiently
and accurately coding is a vital part of the
revenue cycle and financial system because
of its interrelationship with the healthcare
billing process, which is the epicenter for
hospital profitability.
Currently, despite the primacy of
medical coding to the hospital revenue
cycle and with CAC maturing and
refining according to Moore’s Law mathematical rates,1 these systems are certainly
not viewed as a priority for new systems
purchase.2,3 The concept that is accurately
coding a patient’s chart affects the hospital bottom line is not a new concept.3,4,5,6,7
However, due to the relative newness of
CAC, real return on investment studies that
can be generalized, justified and expanded
are rare and typically incomplete.8,9
Despite the crucial role medical
coding plays in the hospital financial

universe, and the inefficient, burdensome
manual process that coding presently
involves, it seems that CAC solutions of
any type nonetheless remain low on the
radar screen. There is indeed a compelling
argument for the immediate deployment
of CAC systems throughout the industry
based on the very nature of the present day
manual coding process.
The level of acceptance of CAC technology is further hindered by the muddied
waters of complexity fomented by a few
early CAC developers who have existed
in this field for a number of years. Their
methodological approach has been widely
trumpeted and reviewed by the existing
HIM community as having limitations,
due in part to the fact that many of these
solutions can only code within particular
specialties such as Radiology and or the
Emergency Department.8,10 Alternatively,
the need to improve clinical documenta-
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tion often by leveraging a template driven
system, often viewed by the clinical user
as confining and limiting, also slows CAC
acceptance. Unfortunately, those technologies that have technological limitations
further defer widespread acceptance of
the technology until these constraints
are alleviated. 11,12,13 One only has to
recall the Apple Newton’s early failure
contrasted to the overwhelming success of
Palm and other PDA’s as evidence of this
phenomenon.
The Newton was a series of personal
digital assistants developed and marketed
by Apple Inc. An early device in the PDA
category—the Newton originated the term
“personal digital assistant”—it was the first
to feature handwriting recognition. In
1985, after Apple discontinued its poorly
selling Lisa computer and faced plummeting Macintosh sales, their CEO, Steve
Jobs, was ousted from the company he
started from his garage. By 1997 though,
Jobs was back at Apple, and picking up
the mess. The company was months away
from bankruptcy. Jobs turned the company’s focus to innovating great products
again. By 2012, after inventing the iPod,
the iPhone and the iPad, Apple became
one of the most valuable company’s on the
planet.
Furthermore, there is a continuing
Achilles heel within the medical coding
community involving coder accuracy and
variability.14,15,16,17 Even before the arrival
of CAC systems, there has been no “gold
standard” within the coding community.17 However, the appearance of CAC
solutions brought into sharp focus the
accuracy question. CAC solutions were
forced to wear the “inaccuracy” label from
coders, when, in reality, coders themselves
admit that coding often has no real universal “right answer.” 17,18,19 Typically, for any
new breakthrough to be accepted there is
always the additional challenge of creating a new paradigm. However, with CAC,
there seems to be an unusual number of
obstacles.

CAC Negative Issues and
Obstacles
§ Not a hospital technology priority
§ Minimal data
investment

on

return

§ Perceived
complexity
implementation

on
of

§ Technological limitations in a clinical setting
o Specialty and subspecialtyspecific
o Accuracy in a world of coder
variability
§ Staff replacement

ment handling efficiency. Today the new
CAC systems can process any document
from any source in any format, irrespective of admission status, location or type
of service. These new technologies show
an even greater benefit with other more
involved and complex types of coding
transactions, such as found with ICD-10.
Even though new code sets typically take
coders longer to process, with CACs it
significantly reduces processing time and
time reduction saves money. This provides
an easy financial justification for this new
type of CAC solution.
Another volatile issue is the coder’s
concern about job security. This, no
doubt, also adds to the resistance to CAC
deployment. This is a false misconception as coders leverage CAC’s to quicken
the coding process and therefore focus
their time and energy on auditing charts
to make sure they are accurate. The roles
for coders are becoming more pervasive
and complex as new requirements and
regulations are enacted. This will be the
evolution within HIM, directly paralleling the history of technological innovation
within our society. For example, today
instead of using typewriters to create
correspondence, we use computers. All
indications point to a greater acceptance of
CAC technology in the future. The advantages of this evolving technology are listed
below.
CAC Advantages

Discussion

§ Improve coder efficiency

CAC systems have the potential to
decrease the inefficiency and variability
pervasive in the manual coding process.
To date, there are numerous CAC deployments even with real limitations in some of
the older solutions available. Some of this
lack of acceptance appears to stem from the
self-stated complexity in the methodology
creating a negative mindset hindering the
implementation of these systems.15 New
data suggests that CACs can easily serve
to improve HIM process flow and docu-

§ Decrease coder variability
§ Streamline
process

document

handling

§ Connecting through centralized
interfaces
§ Maintain
neutral

clinical

environment

§ Coder redeployment
mission critical tasks

to

more

Continued on page 24
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Computer Assisted Coding, along
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abstractions of clinical information which
can be seamlessly provided to healthcare
workers, clinicians and patients alike,
thus improving the delivery and efficiency of healthcare. CAC solutions
that can provide analysis of the full array
of medical documentation can play a
focal role in managing the ever increasingly complex requirements facing the
hospital HIM department. The promise
that this underlying technology can be
viewed as the next leap in the healthcare
information age is promising and healthcare executives should stay tuned to the
upcoming developments.
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Physicians Are Not Equal—Payments
Will Prove It So
Robert E. Goff
Executive Director & CEO, University Physicians Network (UPN), New York City, New York
Physicians are not equal.
That reality is understood on a
certain level by everyone from the public
to physicians and regulators. However,
one of the great tragedies of our
reimbursement systems is that physicians
are treated equally in our payment
methodology.
Probably the singular frustration of
physicians, those that do provide above
average quality and compassionate care
is that they are treated as merely equal
based on a fee-for-service reimbursement
requiring an equal payment for an equal
Current Procedural Terminology (CPT)
code. The reality is that equal is not fair,
nor is it financially equitable.
Physicians are not alone in the
disdain for equal pay for equal processes.
Payers and government have long tried
to understand and develop models that
would differentiate physicians, to measure
“quality,” and to then orient these models
to recognize quality work with enhanced
payments.
With the cost of healthcare in
this country along with Social Security
outlays on track to bankrupt the country
by 2045, every pay source is looking to
put the brakes on this relentless upward
trend. If healthcare spending is to be
curtailed, how do you ensure that you get
the best value for those dollars that are
spent?
Quite simple. You seek to measure
quality and then reward it. Moreover, in
the alternative, punish less than minimum
levels. But, here is the rub. How do you
define and how do you measure quality?
Each payer along with government
payers has set up their own measures to

gauge quality. If not “quality,” as in “I
know it when I see it”, then the quality
of outcomes, proxies for quality and
processes that are recognized as known to
lead to better clinical outcomes.
The result has been an overly
complicated Chinese menu of measures
and tasks that are widely and rightly
criticized as being a burden on physicians
and too numerous and often irrelevant
to be of any help to consumers in their
decision-making processes.
In
an
innovative
response,
government and private payers have
teamed up to adopt a common core
set of quality measures to replace this
patchwork quilt of differing standards
among the many payers.
The announcement in February of
an agreement by Centers for Medicare
& Medicaid Services and the trade group
America’s Health Insurance Plans to a

common core set of quality measures
through a work group called the Core
Quality Measures Collaborative. It puts
all physicians on notice that they will be
measured and their performance reported
on against these core measures.
Historically, payment innovation
has sought to address utilization, which
has often resulted in the criticism that
quality has been sacrificed for the cost
of delivering care. A set of common
measures will allow payment innovation
to occur with recognized and common
measures of quality in mind. Differing
payment experiments will be able to
be compared to their impact on quality
measures that are common regardless of
the payment model.
Theoretically, as payment models
change, those that can produce the best
Continued on page 26
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“quality” with the greatest impact in
cost reduction should find wider spread
support and adoption.
A key factor in the selection and
measurement methodology agreed to, is
to make the outcomes for each physician
available publicly. The goal being that
in addition to payers having comparable
measures for economic purposes,
consumers would have available to them
relevant and understandable information
to aid in their choice of physicians.
Experts have long sought ways to get
patients engaged in their healthcare, not
just in personal health improvement, but
also in understanding that the decisions
we make as to whom to go for care have
a significant impact on their health and
economics.
Outside of healthcare, the United
States economy is primarily consumer
driven. Consumer choices drive businesses
to improve as they compete for customers
based on public perceptions and ratings
of quality, costs and the experience of
doing business with a firm. Information

sources abound when it comes to nonmedical costs and quality, whether it be
from online ratings to the more exacting
Consumer Reports magazine.
The potential for the Core Quality
Measures Collaborative to drive
innovation and change in physician
services should not be underestimated.
Patients who now are bearing an
increasing financial responsibility for the
costs of their care in rising copayments
and deductibles are choosing care based
on costs, and unfortunately with little
other measures other than cost and
convenience.
Quality has been absent from the
equation because most quality measures
have largely been inconsistent, irrelevant,
or not easily understandable by the patient
as a consumer. Now, the patient as a
consumer can be armed with information
about physicians and the quality of care
that they should be able to expect.
While physicians have long held
payer ranking programs and other quality
measures in disdain, and rightly so,

physicians will be well advised to embrace
this new opportunity for transparency.
And, prepare to take advantage of any
positive economics that will come from
Core Quality Measures adoption in
payment methodologies.
Unlike payer created measures that
change from measurement period to
measurement period, the Core Quality
Measures will prove stable, and can be
planned for in advance.
In preparation, practices should
reach out to their Electronic Health
Record company and find out if (and
how) they plan to incorporate the Core
Quality Measures into their medical
record scheduling and alerts programing.
Up to this point, a multitude of payers
with differing measurement programs
made it impossible for physicians to
deploy technology to help as a reminder,
or as patient outreach to encourage
patient engagement. This will no longer
be the case.
The Core Quality Measures
announced thus far pertain to
performance reporting from Accountable
Care Organizations, patient-centered
medical homes, primary care, cardiology,
gastroenterology, providers of human
immunodeficiency virus (HIV) and
hepatitis C care, medical oncology,
orthopedics, obstetrics, and gynecology.
Additional specialty measurements will
be adopted and promulgated.
In the continuing ramp up to 2018
when half of Medicare spending outside
of managed care is tied to the potential
for penalties for less-than-quality
outcomes, the creation of the Core
Quality Measures is timely. In addition
to traditional Medicare, the major
commercial plans have agreed to follow
Medicare’s lead and have committed to
90 percent of their contracts to be tied to
quality measures by 2020.
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Fee-for-service
payments
to
physicians continue on a path to
extinction.
Core Quality Measures
support this transition in determining
physician compensation.
Doctor, you may need to hear this
more than once to get the message: your
future compensation will be tied to the
utilization of your services, and what
services you provide. And, they will be
judged and publicized.

A notable criticism of many of
the quality measurement programs
unresolved by Core Quality Measures is
that many require the active engagement
of the patient who seeks out a physician.
Efforts at increasing immunization rates
or breast mammography rates have
often fallen short of desired results when
patients are unresponsive to pleas by their
doctors to come in for care.
The result is that physicians will
be held accountable not only for what
they do but also for what their patients
may choose not to do. This will require
significant innovation on the part of the
physician to engage their patients and to
stimulate them to come in for care so that
they will use timely services and tools that
will improve their health and outcomes.
Another behavior that consumer
advocates, as well as the healthcare
industry, will be watching for are
signs that patients will use this public
comparative information.
Historically turned off by the
complexity of what reporting has been

available, few patients have relied on the
commercial payers ranking of physicians
programs, such as Aetna Axxcel, United
Premium or Cigna Care Network. The lack
of simple (read: user-friendly) information,
added to a level of suspicion as to payer
created quality ranking programs, have
dampened consumer/patient use.
Just perhaps, Core Quality Measures
will be the irresistible force that will
change consumer use.
Robert E. Goff
serves as Executive
Director and CEO
of University Physicians
Network
(UPN) in New York
City. He is a recognized expert in
healthcare delivery,
organization and financing. He is the coauthor of the book; The Patient, The Doctor
and The Bill Collector: An Obamacare and
Medical Debt Collections Survival Manual.
Robert resides in New York and can be
reached at robert.goff@nyumc.org.

A MEDICAL DEBT SURVIVAL GUIDE
that only “Insiders with an Edge” could put together

Pundits and politicians complain daily about our medical “system” and the
maligned ACA (Obamacare). Few of these self-selected critics come from
the industries they castigate, and fewer still have the credentials to offer
substantive understanding or help.
You won’t find that to be the case in The Patient, The Doctor and The Bill
Collector: An Obamacare and Medical Debt Collection Survival Guide
(PDBC).

For more information, please visit:

nomoremedicaldebt.com

Industry execs Robert E. Goff (medical) and Jerry Ashton (debt collections)
skillfully and knowledgeably dismantle the propaganda that Big Medicine
and Big Government pass off as consumer education and provide their
reader instead with ‘Ah Ha!’ insights as well as practical tools.

MiraMed Global Services, Inc.
255 West Michigan Avenue
Jackson, MI 49201
517-787-7432
www.MiraMedGS.com
The MiraMed Learning Institute Webinar Series brings
together healthcare subject matter experts who transfer
their knowledge about innovative, leading practice and
sustainable revenue cycle optimization strategies.
Presenters share actionable tactics that can have an
immediate impact for your organization. Participants are

given a chance to ask questions, connect with experts,
and learn from peers who share their experiences
through Q&A polling and surveys.
For more information, visit our website or contact Phil
Solomon at phil.solomon@miramedgs.com

PROFESSIONAL EVENTS
Date

Event

Location

Contact Info

June 26-29, 2016

Healthcare Financial Management Association
National Institute Conference

Sands Expo and Convention Center
Las Vegas, NV

http://www.hfma.org/ANI/Home/

July 15-16, 2016

American Health Information Management
Association
2016 CSA Leadership Symposium

Intercontinental Chicago
Magnificent Mile
Chicago, IL

http://www.ahima.org/events/2016julyleadership

July 17-19, 2016

24th Annual Health Forum and the American
Hospital Association Leadership Summit

Manchester Grand Hyatt
San Diego, CA

http://www.healthforum-edu.com/summit/
index.dhtml

July 17-19, 2016

Healthcare Financial Management Association
Region 7 Conference

Grand Geneva Resort and Spa
Lake Geneva, WI

http://www.hfmaregion7.com/

August 1-2, 2016

American Health Information Management
Association
Clinical Documentation Improvement Summit:
Advancing the Documentation Journey

Washington Court Hotel
Washington, DC

http://www.ahima.org/events/2016augcdisummit-dc

September 12-15,
2016

American College of Healthcare Executives New
Orleans Cluster Educational Meeting

Intercontinental New Orleans
New Orleans, LA

http://www.ache.org/SEMINARS/cluster.
cfm?MEET=NEWORL2016

September 15-16,
2016

Healthcare Financial Management Association
Northern California Fall Conference

Hilton Concord Hotel
Concord, CA

http://hfma-nca.org/HFMAEvents/
EventSummary.aspx

October 5-7, 2016

American Association of Healthcare Administrative
Management 2016 Annual National Institute

Caesars Palace
Las Vegas, NV

http://www.aaham.org/Events/
AnnualNationalInstitute.aspx

October 9-11, 2016

Healthcare Financial Management Association
Southern California and San Diego/Imperial
Chapters; Annual Fall Conference

Hyatt Regency Newport Beach
Newport Beach, CA

http://www.hfmasocal-sandiegofallconf.
org/

October 15-19, 2016

American Health Information Management
Association Convention and Exhibit

Baltimore Convention Center
Baltimore, MD

http://www.ahima.org/convention

November 6-8, 2016

Healthcare Financial Management Association
Region 9 14th Annual Conference

The Sheraton New Orleans
New Orleans, LA

http://www.hfmaregion9.org/
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