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Overpayment Offsetting
Practice Dealt Deathblow
Mark Flores
Vice President and Co-Founder, AVYM Corporation, Los Angeles, CA
When a self-funded employee benefit
plan, or any payer of health benefits, overpays a benefit claim to a medical provider, it
is difficult to get the money back. When an
overpayment is made, the provider and the
payer often do not agree if the payment is accurate and correct. It comes as no surprise
that payers have developed various methods
to facilitate overpayment recoveries beyond
simply asking for the refunds. One of the
most common such methods is offsetting, reducing the amount of future benefit claims to
cancel out a prior overpayment.
Cross-plan offsetting is a method
insurers use to pull back alleged overpayments
related to patients from one plan by reducing
or eliminating payments related to patients
from a different self-insured plan. This
process has garnered significant scrutiny
about the legality of the actions.
In a landmark class action case, a federal
judge shut down UnitedHealthcare’s (UHC)
cross-plan offsetting practice as a “troubling
use of plan assets,” ruling the industry
standard practice of “cross-plan offsetting
creates a substantial and ongoing conflict
of interest” for all claims administrators
who “simultaneously administer both selfinsured and fully insured plans.” The court
also called into question UHC’s practice of
reaching “into the pockets of the sponsors
of self-insured plans” and putting that
money “in UHC’s pocket.” In the United

States (U.S.), over 100 million people are
covered under their group-sponsored health
plans, which are governed by Employment
Retirement Income Security Act (ERISA),
meaning this case will have far-reaching
effects on the entire healthcare industry.
In an extraordinary decision, U.S. District Judge Patrick J. Schultz has effectively
barred cross-plan offsets. The judge weighed
in on two very important questions: first,
whether UHC acted reasonably in interpreting its client’s plans to permit cross-plan
offsetting; and whether the practice complies
with the fiduciary duties imposed by Employment Retirement Income Security Act
(ERISA). The court offered an answer to
both issues while providing very clear guidance for plans, claims administrators, medical
providers and patients.
Continued on page 4
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Leaders Are Much Like Eagles
Cultivating great leaders is a goal of
every business. Leaders are people who step
up in times of crisis and think and act creatively to solve problems in difficult situations. Employing the right type of leaders
has a material effect on the success or failure
of business, regardless of its industry. Great
leaders are easy to spot; they are the ones
people admire and like to follow.
At MiraMed, we follow a set of core
values and beliefs that are driven by a philosophy of meritocracy, which is the foundation
that governs how we manage our business.
Our culture encourages our most productive
employees to strive to become new leaders
in our organization. We cultivate our leaders from every functional area of our business, and, like most businesses, we are always
searching for people who want to take on
more responsibility in a leadership role.
Leadership skills cannot be taught; they
are innate. However, a person’s leadership
skills can be enhanced and flourish through
coaching and mentoring. Few people have
true leadership capabilities along with a
willingness to take on the responsibility that
leadership brings, this is why finding great
leaders is so difficult.
Looking back on history, we have had
some notable leaders. An American athlete,
Knute Rockne once said, “leaders are much
like eagles…they don’t flock; you find them
one at a time.” Rockne was a tough competitor and a well-known leader amongst his
teammates. He led by example with his “can
do” attitude and a level of toughness that
spurred his teammates to victory.
Another example of a great American
leader is General Douglas MacArthur. During World War II, he was one of five men to
rise to the rank of General in the U.S. Army
and through his leadership, helped the U.S.
win the war. McArthur was a great leader
because he possessed four traits that I believe
all leaders possess:

• The confidence to stand alone;
• The courage to make tough decisions;
• The compassion to listen to the needs
of others; and
• The character to lead with integrity.

McArthur once said, “One doesn’t set
out to be a leader, but they become one by
the quality of their actions and the integrity
of their intent.” I agree with McArthur. I
have always found that true leaders have
confidence in themselves, and their actions
demonstrate their willingness to take risks
and meet challenges head-on.
I am gratified to have such talented
business leaders at MiraMed. They are some
of the best and brightest in the healthcare
industry. Each one of them has deep domain
expertise in their area, and they use their
experience and leadership skills to ensure our
clients are always happy with our service.
My goal has always been to bring
talented people together toward meeting
common goals. To that end, we have
brought together preeminent thought
leaders in our industry to contribute their
ideas and opinions to The Focus. I would like
to start by introducing a new author to The
Focus, Mark Flores, Vice President and CoFounder of AVYM Corporation. He shares
his insight about the controversial tactic of
cross-plan offsetting, which is a technique
insurance payers use to collect overpayments
from one plan by reducing or eliminating
payments related to patients from a
different self-insured plan. His article,
Overpayment, Cross-plan Offset Practice
Dealt Deathblow highlights a landmark case
that will certainly change how payers handle
this situation. David Johnson, CEO and
founder of 4sight Health’s article, Scaling
Healthcare’s Mt. Everest: Peak Performers
Engage Technology and Consumers offers
an interesting perspective. It explains
how value-based payments are driving the
industry to improve care outcomes and
ultimately provide better care for patients.
In his article, EHRs – A Catalyst for
Medical Scribe Use, Phil C. Solomon, Vice
President of Marketing Strategies for
MiraMed writes about how increasing
patient loads and administrative duties have
impelled the growth of medical scribes.
A previous author, Nathaniel Lacktman,
Esq., Healthcare Partner at Foley &
Lardner shares his observations about the
challenges the telehealth market faces in

his commentary, Telemedicine Prescribing
and Controlled Substances Laws. One of
the hottest topics in healthcare today is
population health and its effect on healthcare
delivery. Alan M. Preston, MHA, Sc.D.,
Executive Director of IntegraNet Health
explains how population health is changing
the face of modern medicine in his piece
called: Population Health Management
Deciphered.
I believe in giving MiraMed’s leaders
the antimony to do their jobs, and I expect
they will do the same with their subordinates. The article, Conditioned for Mediocrity–Let Employee Creativity Flourish,
by the author, speaker and philanthropist,
Erik Wahl is well-suited for this edition.
I believe as Erik does that every employee
should be free to use their ingenuity and
creativity to meet their individual and organizational goals. Lastly, a returning author
Robert Goff delivers a compelling article,
Patient Debt: the Peril of the Independent
Physician. Robert does a great job succinctly describing the challenges independent
physicians face in a hyper-competitive fastmoving industry.
I hope you enjoy reading this edition
of The Focus. As always, I would love to
hear from you if you have any comments or
suggestions to help us improve The
Focus. If you plan on attending
this month’s HFMA’s ANI in
Orlando, stop by booth 1641
and say hello.
Best wishes to all,

Tony Mira
CEO and Founder
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Scaling Healthcare’s Mt. Everest:
Peak Performers Engage
Technology and Consumers
David W. Johnson
CEO and Founder, 4sight Health, Chicago, IL
Climbing the highest mountains
requires organization, preparation and
strategy. Scaling Mt. Everest is a fullscale expedition. Large teams rely on
a sophisticated infrastructure of supplies, equipment and support staff. A
well-fortified base camp is essential but
does not guarantee success. Exquisite
coordination with an engaged team gets
climbers to the summit.
S uccess in today ’s challenging
healthcare environment requires a similar
mindset among care providers. Reform
is in uncertain territory, but one thing is
clear: value-based payment will proliferate and transfer increasing levels of care
management risk to health organizations
and patients. In this rarified competitive
environment, outcomes matter, customers’ count and value rules.
Exceptional clinical care is the foundation or “base camp” for health systems
scaling toward new heights of market
share. The pinnacle of that mountain is
characterized by strong brand loyalty and
high customer satisfaction. Delivering
consistent, high-quality care is essential
but not sufficient to win in post-reform
healthcare. Successful health companies
also will have customer-centric business
models that deliver individually-tailored
services.
Health organizations cannot win
customer loyalty on brand alone. They
also must have information technologies
that do the following:
· Enhance customer engagement,
while facilitating payment;

· Optimize clinical data collection,
curation and application; and
· Facilitate clinical decision-making and care coordination.
Health Information Technology
(HIT) companies are working with
providers, health systems and payers to
achieve peak performance and enhance
customer engagement. These technology
innovators have built powerful platforms
that enable healthcare companies to
deliver superior services that engage patients/customers.

The Expanding Data Frontier
Data storage today is essentially
limitless and free. Search algorithms
and find targeted data elements almost
instantaneously. Analytic tools that
collate, assess, interpret and visualize
data bring meaning to unstructured
information in ways that foster informed
decision-making. Interoperability

between solutions and platforms helps
improve health system performance and
produce the right data where and when
it is needed.
The new breed of technology service
company applies big search, big storage and
big analytics with machine-based learning
to optimize performance. They channel
diagnosis and treatment toward better outcomes, less performance variation, lower
costs and greater customer convenience.
Performance improvement begins
with clear objectives. It is impossible to
improve quality, efficiency and outcomes
without the right data, metrics and
solutions. High-performing health
companies employ sophisticated
technologies to assist them in collecting,
curating and analyzing data that
advances business operations, clinical
acumen and care coordination.
These companies leverage data analytics to support point of care decision
making and transactions; and they use
predictive analytics to improve quality,
efficiency and outcomes. Healthcare
technolog y provides value when it
enables delivery of care with precision, improvement of health outcomes,
elimination of unnecessary costs and enhancement of customer experience.

Beyond Treatment to Customer
Engagement
Delivering consistent, high-quality
care will not be enough for companies
to differentiate their services in the
Continued on page 6
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Overpayment Offsetting Practice Dealt Deathblow
Continued from page 1

Healthcare Claims Denials
The number one healthcare claims
denial in the country is overpayment
recoupments through cross-plan offsets;
correspondingly, the cost for self-insured
health plans is overpayment recoupment
through cross-plan offsets and subsequent
embezzlement of plan assets.
Healthcare providers of all types
have offsetting claims that can go as far
back as several years in order to retrieve
payments made years ago, and affect
all types of claims, potentially resulting
in inevitable provider bankruptcy and
subsequent patient bankruptcy. Providers
or patients that face UHC or any payer
refund demands, recoupments or offsets
must understand the implications of
these lawsuits as well as their rights under
ERISA. With the new legal guidance
this landmark case provides, will selfinsured plan sponsors, like AT&T
and Gap Inc., be held accountable to
allowing UHC to engage in such ERISA
violations such as embezzlement, selfdealing and breach of fiduciary duty?

The Litigation
In the class-action; Peterson, D.C.
et al v. UnitedHealth Group Inc. et
al, U.S. District Court of Minnesota
civil docket #: 0:14-cv-02101-PJSBRT, originally filed in 2014, healthcare
providers alleged ERISA violations by
UHC for withholding and offsetting
newly adjudicated c laim payments
from one patient to satisfy an alleged
overpayment in the past from separate,
unidentified patients in complete
violation of ERISA, and even worse, by
misrepresenting to the patients and the
plan sponsors on patient Explanation of
Benefits’ “payment made to provider,”
when, in fact, no such payment was ever
made to the providers, according to the
court complaint.

In answering the first question, Judge
Schultz considered whether the language
in UHC’s client health plans at issue in the
case, identified as 46 Plan Bs, authorized
UHC to engage in cross-plan offsets.
According to the court they did not: “The
Court finds that UHC’s interpretation is
unreasonable. The plans themselves do
not authorize cross-plan offsetting. To the
contrary, most of the plans contain specific
overpayment and recovery language that
would be rendered meaningless if UHC
was authorized by the generic clauses
that it relies upon to engage in cross-plan
offsetting.”
The court went on to clarify: “Every
one of the overpayment provisions
is triggered only when the plan itself
makes an overpayment…In other words,
each Plan B authorizes the recovery of
overpayments made by the Plan B.” The
court order further clarified: “None of
the overpayment…provisions contains
any language allowing other plans to
recover their overpayments from the
plan. In other words, not one Plan B
authorizes recovery of an overpayment
made by a Plan A.”
Remarkably, the judge chided UHC
for creating its cross-plan offsetting
process for its own benefit without
examining the language of the plans.
The judge specifically drew attention to
this point, according to the court order:
“It should be noted, that in looking
carefully at the language of the plans…
the Court is doing something that UHC
itself did not do before implementing
cross-plan offsetting…”
“Only after getting sued did UHC
hunt through the plans for language
that might provide a post hoc justification for its conduct. UHC admits that
it was not able to find a single provision
of a single plan that explicitly authorizes cross-plan offsetting,” according to
court records.

The judge also questioned whether
UHC ever disclosed their intention to
engage in cross-plan offsets or the likely
conflict of interest to its plan clients:
“It appears, however, that disclosures
concerning UHC’s system of cross-plan
offsetting are mostly or entirely handled
by UHC’s banking team during what
appear to be fairly technical explanations
for banking, account-setup and accountfunding processes. It also appears that
such disclosures mostly occur orally and
on a somewhat ad hoc basis.”
UHC argued that it did disclose its
cross-plan offset provisions to its clients’
benefits and finance and treasury folks,
to which the court responded: “It is not
clear whether those individuals have
authority to make plan-wide fiduciary
decisions, nor is it clear whether these
disclosures are made before or after a
plan sponsor decides to become a UHC
client.”
Regarding the second question,
whether the practice of cross-plan
offsetting violates ERISA, the judge,
while weighing possible conflicts of
interest in violation of ERISA, went
so far as to mention the fact that UHC
lined its own pockets with self-insured
plan assets: “The money that reimburses
UHC for its al leged over pay ment
comes out of the plan sponsors’ pockets.
S e v er al inter nal UHC documents
emphasize this point and gush about
how cross-plan offsetting will allow
UHC to take money for itself out of the
pockets of the self-insured plans.”
“ In other words, e v er y one of
the cross-plan offsets at issue in this
litigation put money in UHC’s pocket,
and most of that money came out of the
pockets of the sponsors of self-insured
plans,” according to the court records.
The court went into great detail
regarding UHC’s conflict and possible
prohibited transaction and breach of
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fiduciary duty: “In light of this case law
and the strict fiduciary duties imposed by
ERISA, cross-plan offsetting is, to put it
mildly, a troubling use of plan assets—
one that is plainly in tension with the
substantive or procedural requirements of
the ERISA statute. In stark terms, crossplan offsetting involves using assets from
one plan to satisfy debt allegedly owed
to a separate plan—a practice that raises
obvious concerns under §§ 1104 and
1106. These concerns are particularly
acute in this case, in which every offset
that UHC orchestrated did not just
benefit a different, unrelated plan, but
benefited UHC itself.”
“Cross-plan offsetting creates a
substantial and ongoing conflict of
interest for claims administrators who,
like UHC, simultaneously administer
both self-insured and fully insured
plans…,” according to court records.
The judge, after examining the
facts of the case, shed light on an
enormous incentive for UHC: “As the
single biggest payer of claims, UHC’s
personal stake in cross-plan offsetting
dwarfs that of any self-insured plan.
UHC in this circumstance has every
incentive to be aggressive about looking
for overpayments from its own fully
insured plans (which overpayments can
be recovered from self-insured plans)
and less aggressive about looking for
overpayments from self-insured plans
(which overpayments might be recovered
from fully insured plans).”
“And indeed, this incentiv e is
reflected in UHC’s internal documents,
which enthusiastically describe how
cross-plan offsetting will permit UHC
to reach into the pockets of the sponsors
of self-insured plans to recover the
over payments that UHC makes in
connection with fully insured plans.”
The cour t fur ther c lar ifies its
reasoning and confirms: “It is also
undoubtedly true, as UHC is reluctant to

acknowledge, that cross-plan offsetting
can harm plan participants” and “It is not
fairly debatable, however, that the type of
cross-plan offsetting challenged in this
case—cross-plan offsetting engaged in by
an administrator who insures some (but
not all) of the plans—presents a grave
conflict of interest.”
Ultimately, the court concluded:
“UHC labors under a continuing conflict
of interest in administering the cross-plan
offset system because UHC fully insures
some but not all of the plans. More
importantly, the fact remains that crossplan offsetting is in tension with ERISA’s
fiduciary rules, is not provided for in the
plans, and is at odds with the specific offset
language contained in most of the plans.
As a result, UHC did not act reasonably
in interpreting the Plan [documents] that
are at issue in this case to permit crossplan offsetting. The court therefore grants
plaintiffs’ motions for partial summary
judgment and denies UHC’s motions for
full summary judgment.”

whether UHC acted reasonably in interpreting the plans to permit cross-plan
offsetting.”

The Result
“IT IS HEREBY ORDERED THAT:
1. Defendants’ motions for summary
judgment are DENIED.
2. Plaintiffs’ motions for summary
judgment on Phase I issues are
GRANTED.”
Based on the fact that cross-plan
offsetting is pervasive throughout the
healthcare industry, the court guidance
will undoubted ly have tremendous
ramifications on all plans, third-party
administrators, medical providers and
patients. Medical providers must be
proactive and adopt compliant practices
and policies. Health plans must also be
proactive in validating that plan assets
get returned to their plan, and not
applied to cover shortfalls in another
plan.

Summary
Judge Schultz ruled in favor of the
Plaintiff ’s, issuing Summary Judgment
against UHC on the issue that money
cannot be transferred from P lan A
beneficiaries to Plan B beneficiaries
or to line the pockets of UHC itself.
Summary Judgment means there are
no material facts in dispute and as a
matter of law; UHC violated the plans’
language. In r uling against UHC
on almost every argument, the judge
certified the case for immediate appeal,
acknowledging that this was a landscapechanging and “exceptional case,” and
taking into consideration that UHC, as
the nation’s largest insurer, will have to
“undertake the extremely expensive and
disruptive process of unwinding its crossplan offsetting practice.”
“This court order resolves a controlling and dispositive question of law:

Mark
Flores
is
the Vice President
and Co-Founder at
AVYM Corporation.
AVYM is a leading
provider of consulting services focused
on the resolution of
denied or disputed
medical insurance claims. Mr. Flores offers compliance and consulting services
for medical providers as well as TPA embezzlement auditing and recovery work
for self-insured plan administrators. For
over a decade, he has successfully integrated and managed ERISA claims and
appeals management, ERISA & PPACA
compliance as well as fraud and abuse
prevention services for medical providers. He has been at the forefront and advocated for ERISA plan asset audits and
embezzlement recovery education and
consulting. Mr. Flores can be reached at
213-355-3900 or mark@avym.com.
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Scaling Healthcare’s Mt. Everest: Peak Performers Engage
Technology and Consumers
Continued from page 3

increasingly competitive healthcare
marketplace. They must also win
customers’ “hearts and minds.”
The best way to think about data
is to picture it as the middle layer in a
three-part hierarchy that depicts the
climb between care delivery and customer engagement.

based therapies; more precision and less
trial-and-error care.
At the individual disease level,
relevant information from all sources
flows into data systems advancing medical
research and protocol development.
Pricing and outcomes data will be
transparent and available.

Bottom Tier: Value-Based Care

Top Tier: Customer Engagement

In post-reform healthcare, winning
health companies will employ data to
generate consistent high-quality outcomes, reduce performance variation and
improve operational efficiency. Data
inputs flow to and from operations to
improve care design and execution.
At the individual patient level, all
relevant data from all sources flow into
algorithms that optimize diagnosis and
treatment. As data proliferates and
analytics advance, individual genetic and
environmental characteristics will lead to
more personalized and less population-

Unfortunately, getting the medical
treatments right will not be sufficient
to “win” in post-reform healthcare. By
regulatory necessity, health systems strive
to exceed mandated performance metrics.
Quality trumps customer service. Yet,
healthcare consumers increasingly expect
a great customer experience as well as
great care.
Health companies must coordinate
services and engage customers to gain
their trust, confidence and loyalty. This
requires understanding customer needs,
listening and responding to customer

preferences and delivering user-friendly
healthcare services.
Communicating patients’ payment
obligations in an accurate and timely
manner and offering flexible, real-time
payment options are essential to building
and keeping customer loyalty. Unique,
personalized, seamless and thoughtful
service provisions differentiates winning
health companies.
None of this is novel or surprising.
Consumer purchasing drives 70 percent
of the U.S. economy. Companies succeed
and fail based on their ability to read and
respond to consumer sentiments. Consumer-oriented companies spend billions
of dollars on polling, focus groups and
test marketing to enhance their product
offerings.
Companies must persuade customers to buy their products and services.
Leading through persuasion is antithetical to most health company cultures,
where physicians dominate medical decision-making. “Dr. knows best” doesn’t
work for market-savvy baby boomers.
Big data analytics are essential for
understanding consumer preferences.
Collecting, measuring and evaluating
consumer data drive strategic growth
and customer acquisition. Companies
use big data to design appealing products
and services. Health companies must
develop metrics, training and experiential
learning necessary to create customerfocused operations.
Great customer service takes time,
effort and investment. In post-reform
healthcare, it is complicated by an
environment in which high-deductible
plans, higher copays and the growing
prevalence of outpatient care are increasing
the pressure on delivering service.
As pricing, customer experience and
outcomes data become more transparent

SUMMER 2017 | 7

and available, the best companies will
differentiate by delivering better healthcare at lower costs in more convenient,
customer-friendly venues. The following three highlighted categories of HIT
service companies assist organizations in
scaling the healthcare success hierarchy:
· E n g a g e m e n t Te c h n o l o g y –
companies that provide patient/
member engagement technology
solutions to providers and payers
that create valuable and practical
data and insights, while helping
to improve customer experience,
care quality, decision-making and
outcomes, as well as financial and
operational efficiencies. Patient
payment information technology
(IT) solutions are also a critical
component on this front and can
help providers execute seamless
transactions with customers,
while leveraging patient
interactions and data to improve
both patient and member
engagement and satisfaction.
· Clinical Data Integration, Coordination and Optimization
– companies that apply and/or
enable improved access to clinical
and patient health data, includ-

ing IT system connectivity and
optimization, to better inform and
facilitate care decisions and coverage through comprehensive and
actionable data.
· Point-of-Care Coordination,
Tr a n s i t i o n s a n d D e c i s i o n Making – companies that bring
analytical tools and data usage
to the clinician/payer/patient interaction to improve care quality,
delivery, coordination and decision-making, while managing the
total cost of care and, ultimately,
driving better outcomes.
Within each categor y there are
numerous companies offering relevant
solutions for multiple end-user markets,
including single-focused point solutions.
In addition, there are many companies
with solutions spanning across categories
and markets. The recent Healthcare
Information and Management Systems Society conference in Orlando
showcased many of these offerings and
capabilities, giving users and investors
the opportunity to evaluate prospective
IT platforms.

Conclusion: “Because it’s There”
When asked why he wanted to be
the first to climb Mt. Everest, British
mountaineer George Mallory famously
answered, “Because it’s there.” Mallory
died on June 9, 1924 at age 37 during his
third attempt to scale Everest. Almost
30 years later on May 29, 1953, Sir Edmund Hillary and his Sherpa climbing
partner Tenzing Norgay became the first
climbers to stand atop the world’s highest mountain.
“Because it’s there” are the three
most famous words in mountaineering.
Savvy healthcare providers know that
they must engage consumers because
“they are there” and are essential to advancing delivery effectiveness, efficiency
and accessibility.

Healthcare markets are normalizing
by establishing concrete buyer-seller relationships between patients and providers.
Consequently, patients are exercising
more influence on healthcare decisionmaking.
The best consumer ism strategies align products and services with
healthcare customer wants, needs and
desires. As happens in other markets,
personalized, convenient and affordable
healthcare products and services will win
consumer loyalty and open wallets.
Whenever he talked about conquering Mt. Everest, Sir Edmund always
insisted that he did not do it alone. A
large team, careful planning and extensive resources supported and guided the
expedition. Sir Edmund and Tenzing
were one of two teams on the British
expedition seeking the summit. Neither
could have imagined conquering Everest
without the other.
As in mountain-climbing, clinical
care requires coordinated teams, appropriate resources and analytic precision to
achieve peak performance. Data is critical in healthcare consumerism. The best
HIT companies enhance clinical care,
customer outcomes and customer service.
It’s impossible to imagine healthcare
companies navigating such a hazardous
marketplace without their support.
David W. Johnson is
the CEO and Founder of 4sight Health,
a h e a l t h c a re b o u tique specializing in
thought capital, strategic advisory services
and venture investing/
capital raising. 4sight
Health operates at the intersection of
healthcare economics, strategy and capital formation. The company’s four-stage
analytic (Assess. Align. Adapt. Advance.)
reflects the bottom-up, evolutionary
character of market-driven reform. Mr.
Johnson can be reached at 312-560-0870
or david.johnson@4sighthealth.com.
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EHRs — A Catalyst for Medical Scribe Use
Phil C. Solomon
Vice President of Marketing Strategies, MiraMed Global Services, Inc., Jackson, MI
A physician’s responsibility is to
provide the best possible care for sick
patients. A key for delivering quality
healthcare is open communication
between the physician and patient to
discuss issues and develop a care plan.
Today, providing quality care is becoming
more difficult due to increasing patient
loads and administrative challenges. This
dilemma has become a catalyst for the
growth of medical scribes or what some
call the physician’s medical sidekick.
Scribes help physicians by
documenting the patient encounter and
retrieving diagnostic results, nursing
notes and other information recorded
in the patient’s electronic record. The
introduction of electronic health records
(EHR) has created an over load of
documentation and the associated clerical
responsibilities slow physicians down
and take them away from providing
one-on-one patient care. To relieve
documentation overload, physicians have
turned to scribe services for assistance.

The Rules Governing Scribes
Scribe companies operate with few
requirements and virtually no regulations
required outside of the healthc are
industry. The main bodies that regulate
healthcare, The Centers for Medicare
and Medicaid Services (CMS) and The
Joint Commission ( JC), have no rules or
guidelines that limit, endorse or prohibit
the use of scribes. The JC permits scribes
to document previously determined
and approved physicians’ dictation and
activities but does not authorize scribes
to act independently, except obtaining
past family social history and a review of
systems, a technique providers use to gain
the patient’s medical history. CMS does

not provide official guidelines on the use
of scribes and does not bar non-physician
providers, such as physician assistants,
nurse practitioners and clinical nurse
specialists, from using scribes.
With few rules governing scribes,
the value proposition for physicians
is enticing; however, using scribes is
not without risk. When a physician is
removed from part of the care continuum,
it opens the door to miscommunication
that can negatively affect patient care.
The industry is minimally regulated, with
only a high school diploma required, and
scribes are not required to have medical
backgrounds or become certified. That
said, there is a potential for scribes to
misinterpret a physician’s instructions and
make documentation mistakes that would
negatively affect patient care. Even with
the risks associated with using scribes, the
industry segment has grown rapidly and
physician acceptance has been high.

The Role of a Medical Scribe
A medical scribe is a person, or
paraprofessional, who specializes in
charting physician-patient encounters in
real-time during medical examinations.
They are called clinical scribes, emergency
room or emergency department scribes
or just scribes. A scribe can work onsite
at a hospital or clinic or remotely from an
HIPAA-secure facility. Medical scribes
who work at off-site locations are known
as virtual medical scribes.
Scribes can generate referral letters
for physicians, manage and sort medical
documents within the EHR system
and assist with e-prescribing. Scribes
essentiall y are data c are managers
enabling physicians, medical assistants
and nurses to focus on patient intake and
care. By managing data for physicians
in real-time, scribes free the physician
to increase patient contact time and
improve productivity.
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A scribe must be trained in health
information management technologies
to support their work. They follow a
physician through their work day and
chart patient encounters using a medical
office’s EHR system. An EHR refers to
the organized collection of patient data
electronically stored in a computerized
system. EHRs can be shared across
various healthcare settings and made
available through network-connected
information systems or other information
networks and exchanges. They include
an array of data, including demographics,
medical history, medication and allergies,
immunization status, laboratory test
results, radiology images, vital signs,
personal statistics like age and weight
and billing information.
The role of a scribe entails more
than shadowing a physician and
capturing patient interactions. The
American Healthcare Documentation
Professional Group has outlined scribes’
responsibilities and job duties:
1. A c c u r a t e l y a n d t h o r o u g h l y
documenting medical visits and
procedures as they are being
per for med by t he phy sician,
including, but not limited, to:
· Patient medical history and
physical exam;

· Procedures and treatments
performed by healthcare professionals, including nurses and
physician assistants;
· Patient education and explanations of risks and benefits;
· Physician-dictated diagnoses,
prescriptions and instructions
for patient or family members
for self-care and follow-up;
and
· Referral letters as directed by
the physician.
2. Dictation /fa xing/phone calls
and clerical tasks. Scribes are
asked to prepare referral letters
as d irected by the physician
v ia d ictat ion or summa r y of
the medical record. Also, they
ensure that letters are mailed or
faxed on a daily basis to all physicians involved in a patient’s care,
research contact information for
referring physicians, coordinate
referrals and prepare operative
reports.
3. Provide qualit y control overs i g ht b y s p o t t i n g m i s t a k e s
or inconsistencies in medical
documentation. Since information documented in the medical
record must be approved by a
physician, scribes must ensure
that all clinical data, lab or other
test results and the interpretation
of the results by the physician
are recorded accurately in the
medical record. Scribes must
comply with specif ic standards
that apply to the style of medical
records and to the lega l and
ethical requirements for preparing medical documents and for
keeping pat ient in for mat ion
confidential.
4. Scribes collect, organize and
catalog data for physician quality

re p or t i n g s y s tem a nd ot her
quality improvement efforts and
assist in developing and maintaining systems to track patient
follow-up and compliance.    

Physicians Cope with EHRs,
Added Administrative Tasks
In the 1980s computers became a
mainstream addition to small business
oper ations. P hy sicians, t y pic al l y
operating as a small business, initially
pushed back on the concept of using
computers to help run their healthcare
practices because of cost, complexity
and lengthy learning curves. However,
price compression and the creation of
Windows-based, user-friendly interfaces
quelled their concerns. It became widely
accepted in physician circles that the
small business computer could help
physicians manage the vast demands of
providing patient care.
During that same decade, computer
systems for medical applications were
evolving into fully automated electronic
record platforms. EHR systems became
available to physicians to manage the
clinical side of their business. Like all
computerized technologies, EHRs have
experienced rapid transformation over
the past 20 years. Improvements in the
technology have greatly accelerated since
the January 2009 passage of the Health
Information Technology for Economic
and Clinical Health Act (HITECH),
a $30 billion dollar effort to transform
healthcare delivery through the widespread use of EHR technology.
For decades, physicians hoped EHR
systems would help them manage the
overwhelming demands of practicing
medicine. Instead, for some physicians,
EHRs have become more of a hindrance
than the problem they set out to solve.
Today, EHRs’ technological and
administrative tasks are cutting into
Continued on page 10
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available time for physicians to spend with
patients. According to a time-motion
study conducted by the American Medical
Association (AMA) and published in
the Annals of Internal Medicine (AIM),
nearly half of a physician’s work day is
now occupied by data entry into EHRs.
Further, from 2011 to 2014, 54 percent
of study participants said they experience
some signs of burnout, an increase of 46
percent over the three-year period. The
burden of working with EHRs is a key
factor of physician burnout.
Physicians are coping with EHRs
newfound administrative duties, but they
are not happy about it. The demands
of data capture duties with EHRs have
become a real impairment to practicing
medicine. In 2004, only 20.8 percent
of physician offices used EHRs. As
of 2015, nearly 9 in 10 (87 percent) of
office-based physicians had adopted an
EHR system. The expansion of EHRs
is not indicative of the satisfaction level
of the physicians who use them. A
2013 study, Factors Affecting Physician
Professional Satisfaction and Their

Implications for Patient Care, Health
Systems, and Health Policy, published
jointly in October by the AMA and
RAND Corporation, found that EHRs
were a major contributor to physician
dissatisfaction.
The study indicated that for many
physicians, the current state of EHR
technology significantly worsened their
professional satisfaction. The tasks associated with EHRs that were a common source of frustration included poor
usability, time-consuming data entry, interference with face-to-face patient care,
inefficient and less fulfilling work environment, inability to exchange health
information and disintegration of clinical
documentation.

Administrative Tasks – An
Overwhelming Obstacle to
Physician Productivity
The physician’s effective use of his
or her time is crucial to the successful
delivery of care. The time-motion study
by the AMA and AIM on the Health
Affairs website, Electronic Health Record

Logs Indicate That Physicians Split
Time Evenly between Seeing Patients
and Desktop Medicine, highlights the
importance of a physician’s time. The
study used data taken from EHRs to
examine physicians’ work effort. The data
captured on physicians’ time allocation
patterns came from over thirty-one
million EHR transactions in the period
2011–2014 recorded by 471 primary care
physicians, who collectively worked on
765,129 patients. The results indicate
that the physicians logged an average
of 3.08 hours on office visits and 3.17
hours on desktop medicine each day.
Desktop medicine consists of activities
such as communicating with patients,
responding to patients’ online requests
for prescription refills, ordering tests,
sending staff messages and reviewing
test results. Over time, log records
from physicians showed a decline in
the time allocated to face-to-face visits,
accompanied by an increase in the time
allocated to desktop medicine. Staffing
and scheduling in the physician’s office,
as well as provider payment models
for primary care practice, should also
account for these desktop activities.
Physicians are clearly challenged to
keep up with administrative tasks and still
deliver quality care. The adage “do more
with less” really doesn’t apply in these
circumstances. For physicians to cope
with the increasing demands of desktop
medicine, they must “do more with
more.” Moreover, that is why injecting
medical scribes into the care equation
may be a solution for physicians seeking
to increase face time with patients.

The Return on Investment of
Scribes
Medical scribe services are a growing
business. The American College of
Medical Scribe Specialists estimates
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20,000 scribes were employed by the
end of 2014, and it expects the number
to grow to 100,000 scribes by 2020. As
of April 2015, at least 22 companies
s u p p l i e d s c r i b e s a c ro s s 4 4 s t a t e s ,
according to the Journal of the American
Medical Association. There are tangible
reasons for the recent growth in the use
of scribes. An article in the January 26,
2016 edition of Becker’s Hospital Review,
17 things to know about medical scribes,
listed five examples where utilizing
scribes in a physician’s practice would
lead to a substantial ROI.
1. Annual Impact of Scribes on
P hy sic i a n Pro duc t i v it y a nd
R e v enue , a st udy publ ishe d
b y t he Nat ion a l C e nte r for
Biot e c h nolo g y I n for m at ion
found physician productiv it y
in a cardiolog y clinic was 10
percent higher when scribes were
used. The study compared the
productivity during routine clinic
visits of 10 cardiologists using
scribes versus 15 cardiologists
without scribes. According to
the study, physicians with scribes

saw 9.6 percent more patients
per hour than physicians without
scribes. Physician productivity in
a cardiology clinic, overall, was
10 percent higher for physicians
with scribes.  
2. This same study showed physicians w ith scribe’s generated
additional revenue of $24,257
by producing clinical notes that
were coded at a higher level.
Total additional revenue generated was $1.4 mil lion at the
cost of roughly $99,000 for the
employed scribes.
3. The study, Impact of Scribes on
Patient Interaction, Productivity, and Revenue in a Cardiology
Cl inic : a Prospective St udy,
showed a correlation between
using scribes and thousands of
dollars in savings per patient.
The study compared standard
visits (20-minute follow-up and
40-minute new patient) to using
a scribe (15-minute follow-up
and 30-minute new patient) in
a cardiology clinic. Direct and

indirect revenue combined resulted in $2,500 more per patient
with the use of scribes.
4. W hile the use of scribes has
resulted in increased productivity
and a revenue boost, evidence
also suggests scribes may improve
clinician satisfaction, as well as
patient-clinician interactions,
according to a study published in
the Journal of the American Board
of Family Medicine.
5. Five peer-reviewed studies from
2000-2014 assessing the effect
of medical scribes on healthcare productivity, quality and
outcomes. Three studies assessed
the use of scribes in an emergency department, one assessed
the use of scribes in a cardiology
clinic and one assessed the use
of scribes in a urology clinic.
Two of the studies reported that
scribes improved clinician satisfaction, and one study reported
i m p r o v e d p a t i e nt- c l i n i c i a n
interactions.

Calculating Return on
Investment for Scribe Use
Scribes help physicians by
documenting the patient encounter and
retrieving information from a patient’s
electronic record. P hy sicians are
increasingly turning to medical scribes
to reduce the administrative burden
associated with EHR use and to free up
time to care for more patients.
Kevin Brady, President of scribe
service Physicians Angels, says “market
validation and willingness of healthcare
organizations to adopt medical scribes
has taken off in the past several years
as EHRs have failed to deliver on their
promise of greater productivity. Even the
fastest typing doctor will need three –
Continued on page 12
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five minutes to complete a simple chart.”
Brady said. He added, “Fundamentally,
medical scribes are EHR data managers
that give back lost time to doctors, and
allow doctors to remain doctors and not
become highly paid data entry clerks.”
It is important to calculate an ROI
to evaluate the financial worth of a scribe
at a medical practice. When attempting to determine the value of employing
a medical scribe, the following is a simple
method for calculating ROI (See Table 1.)
Typically, an ROI must produce a
minimum of 3:1 return to be considered
a good ROI. In this example, the
physician’s ROI exceeded a 4:1 ratio of
return validating the value of adding a
scribe to support physician activities.
Employing scribes offer a viable option
to improve physician productivity and
financial reimbursement.

TABLE 1

The Risks Associated With
Scribes
Meaningful use has caused
physicians to invest more and more
time with their EHRs. Those who use
scribes to help share the burden of their
administrative duties experience positive
results. However, there are risks.
Many accomplished healthcare executives understand the benefits and risks
of scribe use. A seasoned industry executive, M*Modal’s Chief Scientist Juergen
Fritsch, PhD, believes scribes can be a
valuable resource. Fritsch describes them
as “trained medical information managers who specialize in charting physicianpatient encounters in real time during
medical exams.” Additionally, “While
many healthcare stakeholders believe
scribes can help physicians deliver better
care, their use is not without risks.”

A Simple Method For Calculating ROI

Step One: The example formula for
calculating incremental cost is:

Hourly wage of $20.00 x eight hours worked =
$160.00 in wages
Wages x 20 percent benefits costs = $32.00 in
benefits cost
Wages + benefits cost = $192.00 total cost

Step Two: The example of the formula
for calculating incremental revenue
is:

If Dr. X can see eight more patients a
day, multiply that figure by the average
reimbursement per patient (not charges) for
a typical office visit. If Dr. X’s typical patient
visit is billed as a 99213 code (99213 is a level
of care is located “in the middle” of the coding
spectrum for typical office visits), then Dr. X
receives an average of $73.08 per patient.
Eight extra patients/day x $73.08
reimbursement/patient = $584.64 in
incremental revenue per day.

Step Three: The formula for
calculating ROI is:

In this example, the daily incremental revenues
are $584.64, and the incremental costs are
$192.00 leaving a positive ROI of $392.64 per
day. Annualized over 240 work days, the ROI is
$94,233.60.

A major concern with scribes is
documenting medic al infor mation
accurately. When intermediaries work
on behalf of a physician by entering
information on a medical record, there are
risks of errors, which could impact patient
safety. Scribes document the patient
encounter and physicians must always
review the results of the documentation.
The responsibility of medical record
accuracy falls on the provider, not the scribe.
To mitigate the risks associated with
using scribes and maximize the value of
their use, physicians should follow a set
of working principals and procedures.
They are:
•• The physician should introduce
the scribe to the patient, so they
feel comfortable with the scribe in
the room.
•• The physician should talk slow
enough so that the scribe can
capture everything said.
•• The physician should confirm
their thoughts out loud so the
scribe can completely document
the encounter.
•• The physician should make sure all
information entered into the EHR
is complete and accurate.
•• The physician should not confirm
that the medical record is accurate
until they review its entirety for
inconsistencies and inaccuracies.
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The Impact of Scribes on
Patient Experience
Using medical scribes is becoming
a more established strategy as
organizations look for ways to increase
the effectiveness and output of
physicians. Traditionally, the role of the
scribe was to help with documentation,
permitting the physician more time to
provide care and ensuring the medical
record is accurate and supports the
appropriate level of billing. Today,
the role of the scribe has grown due to
amplified cognizance around the impact
that scribes can have on the patient
experience.
In his article, The Effect and Impact
Scribes Can Have on Patient Experience,
Josh Kosowsky, MD, said “While an
organization may hire scribes to improve
efficiency and capture revenue, it is
important to remember that scribes can
also play an important role in enhancing
the patient experience. Having a scribe
in the room allows the physician to focus
on key drivers of patient experience such
as eye contact, body language, position
(sitting vs. standing), therapeutic
touch, and active listening. W hen
administering care, physicians can discuss
the diagnosis with the patient and the

scribe at the same time, making the
patient feel more informed and involved
in their care.”
Kosowsky added “ The presence
of a scribe can enhance the physician’s
ability to function as an active listener.
For instance, when summarizing a
conversation for the benefit of the scribe,
the physician may state ‘What I hear
you saying is that you have been having
abdominal pain the last three weeks, but
that it has gotten much worse in the last
24 hours.’ Asking clarifying questions
like this shows that the physician is
focused on the patient’s concerns while
it allows the scribe to understand and
summarize the important notes.”
Open and clear communication
plays a central part in the delivery of
care, and it is crucially important that
the physician, scribe and patient have the
same level of understanding about the
patient’s medical condition.

Summary
The financial implications for the
use of medical scribes in care delivery
are substantial. Physician services make
up 21 percent of health expenditures in
the U.S. and spur the beginning of the
care cycle. They are highly compensated

individuals who are being asked to do
more with declining reimbursement.
Any change that improves physician
productivity and efficiency (without
impairing quality or physician or patient
satisfaction) should have significant
financial benefits for physicians, patients
and the entire healthcare system.
EHRs enable the electronic
documentation of diagnosis and
treatment plans for patients. They
offer the ability to capture required
information that meets the requirements
of meaningful use and value-based care
reimbursement models. Conversely,
EH R s h a v e a d d e d a n e w l e v e l o f
administrative tasks on the physician’s
shoulders that have taken its toll on
physicians. Scribes have rapidly emerged
to support physicians’ new administrative
demands by entering information into
the EHR on behalf of physicians.
Using scribes offer the opportunity
to produce dramatic gains in physician
capacity while potentially reducing job
dissatisfaction and burnout. If widely
adopted, adding scribes to a physician’s
practice can maximize the value of
EHRs, their financial returns and
ultimately improve patient care.

Phil C. Solomon
serves as the Vice
President of Marketing
Strategy for MiraMed
Global Services, a
healthcare
revenue
cycle
outsourcing
company, and is the
publisher of Revenue
Cycle News, a healthcare business
information blog. Phil has over 25 years’
experience consulting on a broad range
of healthcare initiatives for clinical and
revenue cycle performance improvement. He
has worked with the industry’s largest health
systems, developing executable strategies for
revenue enhancement, expense reduction and
clinical transformation. He can be reached
at phil.solomon@miramedgs.com at (404)
849-8065 and on Twitter @philcsolomon.
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Telemedicine Prescribing and
Controlled Substances Laws
Nathaniel Lacktman, Esq.
Healthcare Partner, Foley & Lardner, LLP, Tampa, FL
As providers become more
comfortable with delivering care via
telemedicine, telehealth and digital
health technologies, some are exploring
services beyond low acuity consults.
One area of opportunity and notable
confusion is prescribing controlled
substances via telemedicine. This
particularly affects specialties that couple
chronic disease management with
pharmacotherapy, for example, adolescent
and adult telepsychiatr y, substance
abuse/recovery, endocrinology, hormone
replacement therapy and medical weight
loss.
Providers are increasingly inquiring
about telemedicine prescribing laws and
rules, as well as strategies and approaches
for business models and service lines that
not only satisfy patient needs, but comply
with the layers of intersecting state and
federal laws on telemedicine, medical
practice, fraud and abuse and controlled
substances. Indeed, telemedicine
prescribing of controlled substances was
one of the Telehealth Top 10 for 2015
and has only continued to generate
interest since that time.

What is the Federal Ryan Haight
Act?
The Ryan Haight Online Pharmacy
Consumer Protection Act was designed
to combat the rogue internet pharmacies
that proliferated in the late 1990s, selling
controlled substances online. The Act
took effect April 13, 2009 and the
Drug Enforcement Agency (DEA)
issued regulations effective that same
date. The Act essentially imposed a
federal prohibition on form-only online

•• Is exempted from such registration in all states under
section 302(d) of the Act (21
U.S.C. 822(d); or

prescribing for controlled substances.
Although the Act was intended to target
“rogue” internet pharmacies, legitimate
healthcare providers who prescribe
controlled substances via telemedicine
must carefully review the regulations to
ensure compliance.

Exceptions for the Practice of
Telemedicine Under the Ryan
Haight Act
The Act contains the following
“practice of telemedicine” exceptions:
1. Treatment in a hospital or clinic.
The practice of telemedicine is
being conducted while the patient
is being treated by, and physically
located in, a hospital or clinic
registered under section 303(f )
of the Act (21 U.S.C. 823(f )) by
a practitioner acting in the usual
course of professional practice,
who is acting in accordance with
applicable state law, and who is
registered under section 303(f )
of the Act (21 U.S.C. 823(f )) in
the state in which the patient is
located, unless the practitioner:

•• Is an employee or contractor
of the Department of Veterans
Affairs who is acting in the
scope of such employment or
contract, and registered under
section 303(f ) of the Act (21
U.S.C. 823(f )) in any state or
is utilizing the registration of
a hospital or clinic operated by
the Department of Veterans
Affairs registered under section
303(f );
2. Tr e a t m e n t i n t h e p h y s i c a l
presence of a practitioner.
The practice of telemedicine
is being conducted while the
patient is being treated by, and
in the physical presence of, a
practitioner acting in the usual
course of professional practice,
who is acting in accordance with
applicable state law, and who is
registered under section 303(f )
of the Act (21 U.S.C. 823(f )) in
the state in which the patient is
located, unless the practitioner:
•• Is exempted from such registration in all states under
section 302(d) of the Act (21
U.S.C. 822(d)); or
•• Is an employee or contractor
of the Department of Veterans
Affairs who is acting in the
scope of such employment or
contract, and registered under
section 303(f ) of the Act (21
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U.S.C. 823(f )) in any state or
is using the registration of a
hospital or clinic operated by
the Department of Veterans
Affairs registered under section
303(f );
3. Indian Health Service or tribal
organization. The practice of
telemedicine is being conducted
by a pr actitioner who is an
employee or contractor of the
Indian Health Ser vice, or is
working for an Indian tribe or
tribal organization under its
contract or compact with the
Indian Health Ser vice under
the Indian Self-Determination
and Education Assistance Act;
who is acting within the scope
of the employment, contract, or
compact; and who is designated
as an Internet Eligible Controlled
S u b s t a n c e s Prov i d e r b y t h e
Secretary of Health and Human
Services under section 311(g)(2)
of the Act (21 U.S.C. 831(g)(2));
4. P u b l i c h e a l t h e m e r g e n c y
declared by the Secretar y of
Health and Human Ser vices.
The practice of telemedicine is
being conducted during a public
health emergency declared by the
Secretary of Health and Human
Services under Section 319 of
the Public Health Service Act
(42 U.S.C. 247d), and involves
patients located in such areas,
and such controlled substances,
as the Secretary of Health and
Human Services, with the
concurrence of the Administrator,
designates, provided that such
designation shall not be subject to
the procedures prescribed by the
Administrative Procedure Act (5
U.S.C. 551–559 and 701–706);
5. S p e c i a l r e g i s t r a t i o n . T h e
practice of telemedicine is being

conducted by a practitioner
w h o h a s o b t a i n e d f rom t h e
A d m i n i s t r a t o r, a s p e c i a l
registration under Section 311(h)
of the Act (21 U.S.C. 831(h));
6. Department of Veterans Affairs
m e d i c a l e m e r g e n c y. T h e
practice of telemedicine is being
conducted:
•• I n a m e d i c a l e m e r g e n c y
situation:
ºº That prevents the patient
from being in the physical
presence of a practitioner registered under Section 303(f )
of the Act (21 U.S.C. 823(f ))
who is an employee or contractor of the Veterans Health
Administration acting in the
usual course of business and
employment and within the
scope of the official duties or
contract of that employee or
contractor;
ºº That prevents the patient
from being physically present
at a hospital or clinic operated
by the Department of Veterans Affairs registered under
Section 303(f ) of the Act (21
U.S.C. 823(f ));
ºº During which the primary
care practitioner of the patient
or a practitioner otherwise
practicing telemedicine within
the meaning of this paragraph
is unable to provide care or
consultation; and
ºº That requires immediate intervention by a healthcare
practitioner using controlled
substances to prevent what
the practitioner reasonably
believes in good faith will be
imminent and serious clinical
consequences, such as further
injury or death; and

•• By a practitioner that:
ºº Is an employee or contractor
of the Veterans Health Administration acting within the
scope of that employment or
contract;
ºº Is registered under Section
303(f ) of the Act (21 U.S.C.
823(f )) in any state, or is utilizing the registration of a
hospital or clinic operated by
the Department of Veterans
Affairs registered under Section 303(f ); and
ºº Issues a controlled substance
prescription in this emergency context that is limited to a
maximum of a five-day supply
which may not be extended or
refilled; or
7. Other circumstances specified
by regulation. The practice of
telemedicine is being conducted
under any other circumstances
that the Administr ator and
the Secretar y of Health and
Human Services have jointly,
by regulation, determined to be
consistent with effective controls
against diversion and otherwise
consistent with the public health
and safety.

What Does the Ryan Haight
Act Mean for Healthcare
Professionals?
Under the Ryan Haight Act, no
controlled substance may be delivered,
distributed or dispensed by means of the
internet (which, for all practical purposes,
includes telemedicine technologies)
without a valid prescription. A valid
prescription is one that is issued for a
legitimate medical purpose in the usual
course of professional practice by: 1) a
Continued on page 16
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may have their own rules). Of course,
this does not mean that conducting one
in-person medical evaluation is sufficient
in every clinical situation. Even where
the practitioner has conducted an inperson exam, a prescr iption for a
controlled substance must still be issued
for a legitimate medical purpose by a
practitioner acting in the usual course of
his or her professional practice.

Can a Healthcare Provider
Prescribe Controlled
Substances via Telemedicine?

practitioner who has conducted at least
one in-person medical evaluation of the
patient; or 2) a covering practitioner. An
“in-person medical evaluation” means
a medical evaluation that is conducted
with the patient in the physical presence
of the prescribing practitioner, without
regard to whether portions of the
evaluation are conducted by other health
professionals.
While the DEA has historically
viewed the lack of an in-person medical
evaluation as a red flag of potential drug
diversion, the Ryan Haight Act makes it
unambiguous that it is a per se violation
of the Federal Controlled Substances Act
for a practitioner to issue a prescription
for a controlled substance by means of
the internet without having conducted at
least one in-person medical evaluation,
except in certain specified circumstances.
Once the prescr ibing practitioner
has conducted an in-person medical
evaluation, the Ryan Haight Act does not
set an expiration period or a mandatory
requirement of subsequent annual
re-examinations (although specific
controlled substances, such as Suboxone,

The Ryan Haight Act does not
prohibit the use of telemedicine to
prescribe controlled substances, and
a provider may do so if federal and
state requirements are met. However,
the challenge for many providers is
understanding these laws and applying
them to the processes of their specific
ser vice line or business. There are
solutions and approaches that can work
for primary care practices, hospitals,
telepsychiatr y groups and the like.
Moreover, the Ryan Haight Act has
seven exceptions to the in-person
medical evaluation requirement for when
a prescriber is engaged in the practice of
telemedicine. For DEA purposes, keep
in mind that “practice of telemedicine” is
a defined term of art, and the exceptions
are technical and specific. Providers
should not assume their approach to
telemedicine or virtual care does, in
fact, meet a “practice of telemedicine”
exception under the Ryan Haight Act.

What’s Next for the Ryan Haight
Act?
In 2015, the American Telemedicine
Association (ATA) sent a letter to the
DEA, advocating for provider-friendly
changes to federal controlled substance

prescribing rules. Disclosure: attorneys
in Foley’s telemedicine practice were
contributing authors to the letter. The
letter urged DEA to open a special
registration process allowing psychiatrists
and physicians to prescribe controlled
substances via telemedicine without the
need for an in-person exam. The ATA
letter noted that “the interpretation
of the Ryan Haight Act ’s general
prohibition of prescribing controlled
substances by means of the internet has
become overly restrictive.”
In 2016, DEA announced plans to
issue a new rule to activate the special
registration process allowing physicians
to use telemedicine to prescribe
controlled substances without an inperson exam. The most recent notice
of rulemaking stated the proposed rule
was expected to be published in January
2017. As of this article, the proposed
rule has not yet been released, but is
anticipated to be published this year.

Nathaniel Lacktman,
Esq., is a healthcare
lawyer and partner
with Foley & Lardner,
LLP. His pr imar y
practice area is
telemedicine and
telehealth, advising
a range of clients, including hospitals,
clinics, physicians and entrepreneurs, on
the opportunities, business models and
regulatory issues presented by innovative
healthcare deliver y approaches and
disruptive technologies. A true believer in
healthcare innovation, he advises clients
on telehealth issues nationwide and
internationally with a particular focus on
U.S. to China telemedicine arrangements.
He earned his law degree from the
Universit y of S outhern California
School of Law. He may be reached at
nlacktman@foley.com or www.foley.com/
telemedicine.

S U M M E R 2 0 1 7 | 17

Population Health Management
Deciphered
Alan M. Preston, MHA, Sc.D.
Founder & CEO of E=(MC)3, Austin, TX
As a former professor teaching
epidemiology, the phrase “population
health management ” resonates with
me. Epidemiology is the study of the
incidence and prevalence rates of diseases
within certain populations. Incidence
rates describe the sudden onset of a
disease and prevalence describes how
long a disease may be present in a given
population. However, in the context
of a physician’s practice, population
health management takes on an entirely
different perspective.
Physicians manage one patient at
a time. Over the course of a year, if
we added up all the patients seen by a
primary care physician, the entirety of
that population may have some common
characteristics that may need to be tracked
and managed. To the extent a primary
care physician averaged 20 patient visits
a day for 210 days; they would encounter
approximately 4,200 patient visits annually.
Some of the visits are repeat follow-up
visits and probably account for over 50
percent of the patient population. Thus,
a primary care physician may have a panel
of patients for a year of approximately
2,500 to 3,000 patients.
Of that population of patients,
there are some characteristics that have
similar disease classifications. Take type
2 diabetes, for example; the prevalence
rate of type 2 is approximately 9.3 percent
(i.e., 29 million people) of the general
population according to the Centers for
Disease Control. However, over 86 million
have “pre-diabetes.” And of the 29
million people who have type 2 diabetes,
approximately 8.1 million people don’t
know they have it and are undiagnosed!

T h i s i s a go o d e x a m p l e w h e re
population health management can play an
important role for both the patient and the
doctor. Imagine if a physician’s practice
ran a report that looked at many of the risk
factors for type 2 diabetes. Some of the
risk factors would be: age, weight, ethnicity
and gender, to name a few. That list could
be cross referenced with known lab data
to determine whether the “population of
interest” had their HBA1c or blood sugars
tested and resulted. If not, scheduling the
patient for a visit to perform such a test
in the population of interest might reveal
undiagnosed patients and pre-diabetic
patients. Treating the undiagnosed patient
and the pre-diabetic patient and gathering
data on both types of clinical criteria are
the benefit population health management
offers.
And the Centers for Medicare and
Medicaid Services (CMS) are very interested in physicians that understand how
to perform population health management functions. CMS understands that
physicians that embrace the benefit of
population health management should
be paid for their patient ’s improved
healthcare outcomes.

Private Medicare Advantage insurance
companies are already contracting with
physician groups and independent practice
associations (IPA) to share in the savings
these organizations deliver by helping
physicians achieve better outcomes. For
the independent physician, teaming up
with an experienced IPA can add value to
their practice immediately. Some of the
Medicare Advantage plans are sharing in
the savings to the extent that that the IPA
and their physicians achieve a medical
loss ratio (MLR) less than the contracted
target of the health plan’s MLR.
Since the physician receives a feefor-service (FFS) amount for each office
visit of the Medicare Advantage patient
on the front end, there is upside income
potential for physicians on the split
savings on the back end when the doctor
is participating in an experienced IPA.
Thus, when the front-end payment is
added to the back-end split in savings,
some physicians have collected over 200
percent FFS in reimbursement for their
population of interest.
Of course, for physicians’ that have
a full booking of patients, adding more
patient visits to their busy schedule can
seem daunting. The key is to prioritize
the patients from those with the most
severe and acute disease, which may need
treatment sooner than later and the less
severe that can be fit into the doctor’s
schedule over time.
Unfortunately, most practices are
not that proactive in managing their
patient populations. Many practices are
filled by the patient demand. A patient
has a symptom and calls their doctor to
Continued on page 18
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be seen. Seldom does a practice datamine their own patient population to
determine who might be at risk for some
particular disease and reach out to these
patients in an effort to slow down the
progression of the disease or, in some
cases, stop it altogether.
Population health management
involves many aspects of managing a
patient. The goal is to assure that for a
given disease, the patient is contacted,
treated and followed-up with and the
outcome is improved. There have been
some early attempts of trying to get physicians to adopt components of population health management. Leveraging the
Healthcare Effectiveness Data and Information (HEDIS) is one such attempt.
HEDIS is a tool used by more than
90 percent of America’s health plans
to measure performance on important
dimensions of care and service. Many
health plans use the HEDIS measurements to highlight their scores to prospective employers. HEDIS measures
address a broad range of important health
issues. Among them are the following:  
· Asthma medication use
· Pe r s i s t e n c e o f b e t a - b l o c k e r
treatment after a heart attack
· Controlling high blood pressure
· Comprehensive diabetes care
· Breast cancer screening
· Antidepressant medication
management
· Childhood and adolescent
immunization status
· Childhood and adult weight/body
mass index assessment
Fo r t h e M e d i c a r e A d v a n t a g e
population, CMS has used another
tracking program called Star Ratings
(Hospital Consumer Assessment of

Healthcare Providers and Systems). One
difference between HEDIS and the Star
Ratings is that HEDIS is responsible
for making sure that providers perform
the activities of measurement as required
by HEDIS, whereas S tar R atings
requires both the performance of the
measurement activity with the additional
requirement of demonstrating improved
outcomes. Thus, it is not good enough
that the doctor saw the patient; they also
need to make sure that the prescribed
treatment is moving towards a positive
outcome.
Star Ratings are driving improvements in Medicare health quality. The
Star Ratings measures span five broad
categories:
1. Outcomes
2. Intermediate outcomes
3. Patient experience
4. Access
5. Process
Not every domain is weighted equally. For 2017 Star Ratings, outcomes and
intermediate outcomes continue to be
weighted three times as much as process
measures, and patient experience and access measures are weighted 1.5 times as
much as process measures. CMS assigns
a weight of 1 to all new measures. Of the
364 health plan contracts that participate
in Medicare Advantage, there were only
81 with a Star Rating of 4.5 or higher.
The implications for physicians is
that health plans want to contract with
physicians, or IPAs that contract with
high performing physicians, that can
demonstrate high Star Ratings. Those
physicians that have lower Star Ratings
may experience cancellations from the
managed care companies. The private
Medicare Advantage companies will
not, in the long run, keep physicians

that are doing a poor job managing their
population of patients. Thus, if you are
a physician that is looking to participate
in population health management,
you might want to first look at high
performing IPAs to assist you with your
practice before you receive a cancellation
notice from a managed care company
that is measuring every doctor on their
plan.
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Healthcare Management MBA program
at Texas Health and Science University. He
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and a BBA in Business Administration,
from the University of Louisiana, Lafayette,
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Conditioned for Mediocrity —
Let Employee Creativity Flourish
Erik Wahl
Author, Speaker, Philanthropist, The Wahl Group, San Diego, CA
More than ever before, employees
and students are bored out of their
minds. I work regularly with Fortune
500 companies, and their leaders tell me
that engagement—or rather, the lack
thereof—has become their primary focus.
Unfortunately, organizations struggle to
secure employee commitment because
people are conditioned to go through the
motions. Before they were employees,
they were students and schools have
taught them to be disengaged.
In a teach-to-the-test era, kids are
memorizing machines, committing
facts and figures to memor y to do
well on standardized exams. Rarely
do they receive the chance to explore
idiosyncratic interests or pursue topics
about which they’re passionate. Instead,
they receive good grades for competence,
just as employees receive decent salaries
for efficiency.
For the sake of productivity—
and for the sake of young, naturally
curious minds—things need to change.
Organizations can no longer afford to
employ people who are working diligently
but without purpose and passion. In a
globally and intensely competitive era
of rising costs and ambitious growth
strategies, we need people who are
driven to excel. In the face of increasing
complexity and ambiguity, we need
individuals who care enough to meet
these challenges.
These employees won’t just emerge
through great engagement training
protocols. They need to be acculturated
to engagement.
The good news is that kids naturally
seek engagement. They are intensely

curious, even in adolescence, and if
you doubt that statement, you’ve never
observed a kid playing a video game or
communicating on social media. They
can spend hours attempting to move up
a level in a game or jumping from link
to link in pursuit of some important (to
them) piece of knowledge.
Admittedly, sometimes kids are
curious about subjects that strike us
as silly or superficial—destroying an
invading alien army or learning why a
friend or a celebrity broke up with her
boyfriend. Schools, though, can channel
their innate curiosity in productive
directions. They can reject the 19thcentur y c lassroom model that was
designed to produce obedient industrial
workers, one where students sit silently
in perfect rows and are prepared for
two jobs: assembly line worker (they
know how to memorize tasks and follow
instructions) or teacher. They can

embrace the new model, one designed to
feed all types of organizations desperate
for scientists, lawyers, researchers,
managers and others who are willing to
take risks and fail, who invest themselves
fully in their tasks, who relish stretch
assignments that challenge them to solve
tough problems.
To transform our classrooms in this
manner will require time, but it’s one
that we can immediately start meeting if
we capitalize on a resource that exists in
most schools: dedicated, creative teachers.
People don’t become teachers because
they want to make a lot of money or
because it’s a glamorous profession; they
enter the field with a sincere desire to
help kids learn and grow. More than
that, teachers are often ingenious at
helping kids become engaged in a given
subject.
Continued on page 20
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However, teachers need the freedom
from the tyranny of tests and curriculums
to exercise this ability. Given just a little
bit of freedom, they might not teach
Catcher in the Rye as if it were a list of
names and places (“What is the name of
the hotel Holden Caulfield checks into
when he arrives in New York?”). Instead,
they might ask students to write what
they’d advise Holden to do if he were
their best friend; or have them create text
messages or blogs that Holden might
write if were an adolescent today.

Given engagement, students
become learning machines rather than
memorizing ones. My three teenage
sons play a game called Assassin’s
Creed. Motivated to solve its puzzles,
they absorb a lot of history—they “talk”
to Benjamin Franklin and historical
luminaries to gain the information
necessary to do well in the game.
Enlightened CEOs get all this.
Unlike traditional CEOs, they don’t
want a company filled with efficient “yes
men and women” or even the best and
the brightest. Instead, they’re looking
for employees who care enough to be
disruptive, to challenge the status quo, to
take risks to find that elusive great idea.
They also know how tough it is to
find these engaged employees or train
engagement into them. That’s why we
need to start the process in elementary
school. Organizations are gradually
eliminating the command-and-control
systems and hierarchies that discouraged
commitment to jobs. It ’s time for
schools to get rid of a framework where
teachers are taskmasters and students

a re t a s k - d o e r s . C re a t i n g a m o re
participative, interest-driven system will
benefit all involved, and it will produce
a deep pool of engaged graduates from
which organizations can draw.

Erik Wahl is the author
of the bestselling book
Unthink: Rediscover
Your Creative Genius.
He is an entrepreneur,
graffiti artist; successful
speaker, author and
philanthropist who
helps people unleash
their creativity to achieve superior levels of
performance. In the past 10 years, he has
shared his message with the largest and
most influential companies in the world.
His list of clients includes AT&T, Disney,
Microsoft, FedEx, ExxonMobil and many
more and he has been featured as a TED
TALK presenter. Mr. Wahl challenges
his client companies and their people to
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Patient Debt: The Peril of the
Independent Physician
Robert E. Goff
Consultant, New York, NY
The great and continuing debate
ov er O bamacare and plans for its
replacement tends to focus on the
consequences for the patient and their
ability, or lack thereof, to pay for the
costs of their care.
That debate has brought together
the strange bedfellows of the American
Hospital Association and The American
Medical Association, two organizations
that rarely see eye-to-eye. They share a
common concern: the impact of patient
medical debt on their constituencies
because that debt represents a loss
of income to hospitals and physician
practices.
Hospitals have long had distinct
advantages when it comes to addressing
the loss of income from medical debt.
Not-for-profit organizations are often
monopoles or at least oligarchies in their
communities; maintaining licenses as
“community benefit organizations” they
have been the beneficiaries of numerous
governmental programs to help them
with the costs of uncompensated care
and operating losses.
Bad debt and charity pools, addons to reimbursement rates, as well as
negotiating the ability to raise rates paid
by commercial insurers to cover costs, have
provided relief from uncollectible patient
accounts. Moreover, as not-for-profit
enterprises, they have the availability to
plead for and receive philanthropy from
the community they serve.

Not So For the Physician
Physicians do not operate as notfor-profit enterprises, but, rather, small
businesses. They must earn enough to

cover the costs of their practice, as well as
what they wish to take home to provide
for their families.
Even large medical groups rarely
have geographic market clout comparable
to hospitals that can effectively negotiate
payment rates with insurers to include
the cost of the losses from uncollectible
patient accounts. Nor is the individual
physician the object of political concern
should medical debt cause losses, even if
it were to lead to personal bankruptcy.
Physicians also suffer from what
we as a society want most from them:
understanding. They minister to the
needs of their patients while taking on
the economic consequences of their
work. Highly valued patient-physician
relationships cost physicians emotionally
and frequently cost them revenue.
Compared to hospitals, few physicians
aggressively pursue patients for unpaid
account balances.

As described in the book I coauthored, The Patient, The Doctor and The
Bill Collector, this makes the physician
the beneficiary or victim of the outcome
of the Obamacare debate. For all its
flaws, patients cannot pay what they
cannot afford, and physicians cannot
maintain their practice without having
paying patients.
Patients with insurance (or
Obamacare) coverage protect themselves
and even the physician from financial
r u i n . I t i s h a r d t o f i n d re l i a b l e
information on the level of medical debt
that physicians’ experience since medical
practices generally operate on cash-based
accounting principles. By operating on
a cash basis, income is only recognized
when cash is received, and expenses,
only when paid. This scenario does not
account for the recognition of bad debt
Continued on page 22
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as an expense, and there are no central
reporting requirements as there are with
hospitals. Some industry experts believe
that bad debt can run as high as 5.9
percent to 14 percent of a physician’s
billings.
A 2010 report from the Medical
Group Management Association
indicated that on a per-physician basis,
bad debts averaged $12,480 for an
individual primary care physician, rising
to $27,077 for an individual surgical
specialist.
The publication Health Affairs
estimated that in 2013 uncompensated
care for office-based physicians totaled
$10.5 billion.
In a 2012 survey, the Physicians
Foundation found that 62 percent of
physicians said they provided $25,000 or
more every year in uncompensated care.
While Obamacare helped create
more “insured” patients, it has in some
respects not been kind to physicians,
for they have had to absorb the large
hit from deductibles and co-insurance
built into the Obamacare benefit plans
when patients do not have the personal
financial resources to pay those bills.

U n l i k e h o s p i t a l s t h at c a n renegotiate its contracts with commercial
insurance plans seeking increases in
reimbursed rates and pleading for
a ddi t i o na l Me di c a re o f Me di c a i d
funding, physician reimbursement is
virtually capped. The private physician
has little to no ability to raise rates, or
get paid those higher rates because of
increased patient bad debt. There are
few if any “self-pay” patients that are
paying the physician’s charges to offset
losses from bad debt or for that matter
rising operating costs.
Medicare and Medicaid have been
far less than kind to physician incomes,
as they receive no m inal incre ases
in compensation compared to their
operating cost increases. Increases
that are so limited; they do not even to
keep pace with inflation. For example,
between 1998 and 2010, the cost of
operating a medical practice increased
54 percent, Medicare rates increased 11
percent. Obamacare made additional
funds available for increased Medicaid
payments, but they remain below that

of commercial rates in the market. The
same is true for Medicare.
In the past, commercial payers
had been the funding source to cover
shortfalls in governmental payments.
Today, payers are reimbursing at the
lowest levels and still maintain an
adequate physician network. For the
physician in private practice, the squeeze
is on.

What Should Physicians Do?
L osses stemming from patient
medical debt are one more factor driving
practices to change—to survive they
must change.
With no meaningful way to increase
revenue (after all, there are only so many
hours in the day and what physicians are
selling, in reality, is their time), physicians
must approach every aspect of their
practice with a commitment to squeeze
revenue and reduce expenses.
The approach to patient debt is
especially problematic for physicians
because they function with both their
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head and their heart. In their head,
the y unde rstand that to continue
practicing medicine they must find
ways of capturing revenue from any
source available, including holding the
patient responsible for their portion of
the bill. Within their heart, they know
that meeting the need for revenue can
be accomplished to the detriment of the
very individuals that they are supposed
to serve. It is a conflict that is most
troubling to physicians.
S elf-preser vation dr ives many
physicians into Hobson-like choices
(take it or leave it), which hardens the
heart and forces them to go for the
money.
If they can afford to lose patient
volume, then physicians withdraw from
lower-paying health plans, which often
means dropping Medicaid, cutting off
services to the poor in their community.
The consequences for the patient is a
loss of continuity of care and for society;
often the patient will seek care in higher
cost hospital emergency rooms, poor
quality Medicaid “mills” or public health
or community health centers, which cost
more than the private physician.

Some physicians choose to pass
the potential for medical debt to others
by requiring patients to provide credit
cards to be billed for patient financial
responsibilities. Intellectually, physicians
know that they may have condemned
their patients to interest rates as high as
24 percent and strong collection practices
by the card issuer.
Others choose the business
approach, turning over unpaid accounts
to collection agencies, knowing that
their patient will be hounded. Even if
successful, at best this will result in the
physician paying the agency a 30 percent
to 50 percent collection fee.
All undesired but necessary Hobson
choices.
Patient debt and its contribution
to the financial instability of the private
practice of medicine is one more factor in
the loss of private practices. Physicians
are leaving private practice in increasing
numbers, with just one-third expecting
to continue working as independent
practitioners beyond 2016 according to a
study from Accenture.

Their report found that the number
of independent physicians dropped
from 57 percent in 2000 to 49 percent
in 2015 and predicted that the number
would drop further, to 33 percent. The
causes are reimbursement pressures and
overhead cost increases. While patient
medical debt is not the sole factor, losses
from uncollectible patient receivables is a
contributing factor.

Robert E Goff is an
independent consultant who former ly
served as Executive
Director of the Universit y P hy sicians
Network, NYC, for
over 18 years. He is a
co-author of the book
The Patient, The Doctor and The Bill Collector: A Medical Debt Collection Survival
Guide. He also serves on the board of
RIP Medical Debt, a non-profit that buys
unpaid medical debt and then abolishes
it. www.RIPMedicalDebt.org. He can be
reached at robert.goff@abergroupllc.com.
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